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IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG DIVISION, JOHANNESBURG) 

      Case Number: 220773/2025 

(1) REPORTABLE: NO 

(2) OF INTREST TO OTHER JUDGES: NO 

(3) REVISED: NO 

 

 B[…] N[…]                                               APPLICANT                  

AND 

K[…] N[...]                                      RESPONDENT 

JUDGMENT 

___________________________________________________________________ 

This  Judgment  was handed down elect ronica l ly  and by c i rcu lat ion to 

the par t ies ’ legal  representat ive by way of  emai l  and shal l  be 

uploaded on CaseLines.  The date of  the hand down is  deemed to be 

on the 04 FEBRUARY 2026.  

MAKUME J: 

INTRODUCTION 

1.  In th is  mat ter,  the Appl icant  seeks an order  on an urgent  bas is  

that  the Respondent  be di rected to  return the minor  ch i ld of  

the par t ies ’ marr iage S N[…] to the par t ies ’ matr imonia l  home. 

https://www.saflii.org/content/terms.html


BACKGROUND FACTS 

2.  The Appl icant  is  employed as a Sof tware Engineer  at  

Mul t iChoice and l ives at  2[…] P[…] Road,  T[…] G[…],  

Johannesburg,  which is  the matr imonia l  home. 

3.  The Respondent  is  a se l f -employed beaut ic ian and current ly  

l ives at  1[…] S[…] Street ,  S[…],  Johannesburg.  

4 .  The par t ies marr ied each other  in communi ty  of  proper ty  at  

Midrand on 27 August  2016.   The minor  chi ld  Sann was born 

out  of  the marr iage re lat ionship on 27 November 2020.  

5.  The marr iage re lat ionship has broken down and as a resul t  on 

14 Ju ly  2025,  the respondent ’s  at torney,  Ms Shi r ish Kal ian 

addressed a let ter  to  the Appl icant ’s  at torney in which they 

ind icated that  the ir  c l ient ,  the Respondent  has inst ructed them 

to proceed and f i le  for  a d ivorce.   In the let ter,  the Appl icant 's  

a t torneys were inv i ted to  engage in  set t lement  d iscuss ions to,  

amongst  others,  deal  wi th parenta l  r ights and responsib i l i t ies  

in  respect  o f  the minor  ch i ld .  

6 .  What  fo l lows thereaf ter  was a ser ies of  correspondence 

exchanged between the at torneys which did not  achieve any 

meaningfu l  agreement ,  safe for  an agreement  on the 

appointment  of  an exper t  who wi l l  do a comprehensive forens ic  

invest igat ion and recommendat ion regard ing the best  o f  the 

minor  ch i ld .  

7 .  On 10 November 2025,  the Respondent  was granted an inter im 

protect ion order  against  the appl icant ,  in  terms of  sect ion 5(2)  

of  the Domest ic  Vio lence Act  116 of  1998.   In the order  the 

appl icant  was prohib i ted f rom enter ing 1[…] S[…] Street ,  S[…],  

Johannesburg.   The Appl icant  was a lso a l lowed to contact  wi th 

the minor  ch i ld,  pending the outcome of  the proceedings on 

the return date been 2 December 2025.  

8.  In  the inter im protect ion order  the Respondent  was granted the 

r ight  to  remove f rom the matr imonia l  home cer ta in movable 

i tems.   On 11 November 2025,  the Respondent ’s  at torneys 



sent  a le t ter  to the Appl icant ’s  at torneys in which they 

in formed them that  the Respondent  intends vacat ing the 

matr imonia l  home wi th  the minor  ch i ld .  

9 .  On the morning of  12 November  2025,  the Respondent  ar r ived 

at  the matr imonial  home, accompanied by the pol ice and had 

the Appl icant  served wi th the inter im protect ion order.   The 

Respondent  thereaf ter  lef t  the common home wi th the minor  

ch i ld  and took wi th  her  some movable assets .  

10.  The Respondent  has s ince 12 November  2025 been l iv ing at  

1 […] S[…] Street ,  S[…] wi th the minor  ch i ld  and has been 

jo ined by her  parents who are both ret i red.  

11.  On 17 November 2025,  the Appl icant 's  at torneys served by 

emai l  an unissued urgent  appl icat ion seeking the return of  the 

minor  ch i ld .   The mat ter  became opposed when the respondent  

f i led her  answer ing aff idavi t ,  whereaf ter  the Appl icant  f i led h is 

rep ly.  

12.  This mat ter  served before me on 20 November 2025,  

whereaf ter  I  granted an order  and reserved reasons for  the 

order.   What  fo l lows hereunder are the reasons for  my 

judgment  and order.  

ISSUES TO BE DECIDED 

13.  The fo l lowing issues are in d ispute and ca l l  for  a dec is ion and 

ru l ing f rom th is  Court  they are:  

13.1  Is  the appl icat ion urgent? 

13.2 Has the appl icant  prov ided suff ic ient  ev idence in h is  

founding aff idav i t ,  just i fy ing the return of  the minor  

ch i ld  to h im at  th is  stage.  

13.3     What  are the best  interest  o f  the minor  ch i ld? 

13.4     What  form of  contact  and access is  su i tab le in the 

in ter im pending an expert  repor t? 

URGENCY 



14.  On a st r ic t  appl icat ion of  Rule 6(12)  and tak ing into 

considerat ion that  the Appl icant  was to ld as far  as Ju ly  2025 

that  the Respondent  intends vacat ing the matr imonia l  home 

wi th the minor  ch i ld .   I  should have st ruck the mat ter  f rom the 

urgent  ro l l .   However,  i t  is  common cause that  issues involv ing 

the best  in terest  o f  a minor  ch i ld a lways remain urgent .   I t  is  

on that  bas is  that  I  exerc ised my d iscret ion to a l low the par t ies 

to deal  wi th the mer i ts  o f  the appl icat ion.  

HAS THE APPLICANT PROVIDED SUFFICIENT EVIDENCE IN HIS 

FOUNDING AFFIDAVIT TO JUSTIFY THE RETURN OF THE 

MINOR CHILD TO THE MATRIMONIAL HOME 

15.  I t  is  common cause that  the par t ies have been l iv ing together  

s ince thei r  marr iage and the minor  ch i ld  was born dur ing their  

s tay together  as a fami ly.   The marr iage re lat ionship has 

broken down,  though none of  them has commenced d ivorce 

proceedings at  the t ime when the appl icat ion was launched,  

otherwise th is  would have been an appl icat ion for  inter im 

custody in  terms of  Rule 43 of  the Uni form Rules of  Court .   

Accord ingly,  what  is  key in  th is  mat ter  is  not  at  th is  s tage who 

is  the best  su i ted parent ,  rather,  i t  is  what  is  in the best  

in terest  o f  the minor  ch i ld.  

16.  Sect ion 7 of  the Chi ldren’s  Act  38 of  2005 sets out  in  broad 

out l ine the factors to be taken into considerat ion when 

determin ing what  is  in the best  in terest  of  the minor  ch i ld .   I t  

inc ludes,  amongst  others the fo l lowing:  

(a)  The nature of  the personal  re lat ionship between the 

ch i ld  and the parents,  or  any speci f ic  parent .  

(b)  The nature of  the personal  re lat ionship between the 

ch i ld  and any other  caregiver.  

(c)  The l ike ly  effect  on the ch i ld  of  any change in the 

ch i ld ’s  c i rcumstances,  inc lud ing the l ike ly effect  on 

the ch i ld of  any separat ion f rom both or  e i ther  of  the 



parents.  

(d)  The ch i ld ’s  age,  matur i ty,  s tage of  development ,  

gender and background.  

17.  The above l is t  is  not  exhaust ive,  but  g ives a genera l  

gu idel ine as to what  should a Court  take in to considerat ion 

when deal ing wi th  the concept  best  interest  o f  a ch i ld.  

18.  In paragraph 7 of  the founding aff idav i t ,  the appl icant  says 

that  i f  the minor  ch i ld  is  not  returned to h im,  then the ch i ld  

wi l l ,  or  is  at  r isk  of  suffer ing i r reparable emot ion and/or  

psychologica l  harm,  as more fu l ly  set  out  hereunder.   I  have 

read through the lengthy founding aff idav i t  and I  have not  been 

able to f ind any ev idence suppor t ing the appl icant ’s  fear.  

19.  There is  ev idence that  the Respondent  is  leas ing a three-

bedroom house which she shares wi th  the minor  ch i ld  and her  

now ret i red parents.   There is  no ev idence to suggest  that  the 

Respondent  and her  parents are not  ab le to  look af ter  the best  

in terest  o f  the chi ld .  

20.  The Appl icant  is  employed at  Mul t iChoice and does not  

a lways work f rom home.  On the other  hand,  the Respondent  

has a lways conducted her  bus iness as a beaut ic ian f rom the 

common home.   This  means that  she is  a lways at  home wi th  

the ch i ld before and af ter  school .  

21.  The Appl icant  on the other  hand p laces re l iance on domest ic  

servants to look af ter  the minor  ch i ld .   This  is  not  the case 

wi th  the Respondent .   The Appl icant  at  paragraph 17 a l ludes 

that :  

“ I  employed a n ight  nanny who works f rom 

4PM unt i l  9AM.  Her ro le is  complete care of  

the minor  ch i ld.   Dur ing th is  t ime,  both the 

nanny and domest ic  he lper  are st i l l  in  my 

employ and refuse to  move wi th the 

Respondent . ”  



22.  What  is  s t range is  that  the Appl icant  does not  say what  could 

be the reason for  the domest ic  servants refus ing to  move to  

the p lace wi th the Respondent .   The answer is  not  far,  i t  is  

because he is  the one who pays the ir  sa lary,  they owe 

a l leg iance to  h im.   He does as he l ikes,  even making them 

work r ight  through the n ight ,  over  16 hours a day.  I t  would a lso 

seem that  both helpers are fore ign immigrants  who a lways l ive 

under the threat  o f  been deported.  

23.  The Appl icant  has fa i led to demonstrate that  the Respondent  

is  not  a  su i tab le parent  to look af ter  the minor  ch i ld .   In h is  

own words at  paragraph 18 he says that  they both work and 

take turns to  take the minor  ch i ld to school  and co l lect  h im 

af ter  school  and they both spend t ime wi th h im dur ing the 

af ternoon.  

24.  The Respondent  in  deal ing wi th the re lat ionship between the 

Appl icant  and the minor  ch i ld  says that  pr ior  to  that  not i fy ing 

the Appl icant  about  her  intent ion to  d ivorce,  the Appl icant  had 

l i t t le  to  no regard for  the minor  ch i ld  and le f t  everyth ing to  the 

helpers.  

25.  The Appl icant  has fa i led to prov ide a real is t ic  ins ight  in to the 

dai ly  rout ine and needs of  the minor  ch i ld.   This,  in  my v iew,  

demonstrates that  i t  is  the nanny and the domest ic  worker  who 

carry out  parenta l  responsib i l i t ies  over  the minor  ch i ld .   I t  is  

therefore,  not  surpr is ing that  the two domest ic  workers have 

s igned aff idav i ts  in  which they make damming statements 

about  the Respondent .   For  instance,  Ms Clara Mwanosiko in  

her  ev idence at tached to the Appl icant ’s  rep ly ing aff idav i t  te l ls  

how the Respondent  used to sneak out  of  the house at  n ight  

and returned in  the morning.   This vers ion which should have 

been known to the Appl icant  was never  set  out  in the founding 

aff idav i t .   I t  is  new matter  which cannot  be a l lowed in rep ly  

wi thout  reasons.   I t  is  c lear  that  the nanny is  b iased against  

the Respondent .  

26.  The helper,  Ms Biyona Nkomazana is  equal ly  b iased in her  



aff idav i t ,  which is  a lso a support ing aff idavi t  to the Appl icant ’s  

rep ly ing aff idav i t .   She says that  the Respondent  has used 

abusive language cal l ing the Appl icant  (pee bra in) .   Th is  

in format ion appears nowhere in the Appl icant ’s  founding 

aff idav i t .   I  f ind i t  d i f f icu l t  to be l ieve that  the Appl icant  would  

have chosen not  to ment ion such statements.   The domest ic  

workers have c lear ly  been schooled what  to say.   I  do not  

be l ieve what  they say.  

27.  The appl icant  has made a bold statement  to  the effect  that  

the minor  ch i ld wi l l  suffer  emot ional  and psychologica l  harm i f  

not  returned to h im.   He has fa i led to set  out  what  would cause 

th is  harm and why i t  wi l l  amount  to  psychologica l  and 

emot ional  harm. 

WHAT ARE THE BEST INTERESTS OF THE MINOR CHILD 

28.  The Appl icant  on h is  own vers ion is  not  to ta l ly  involved in the 

minor  ch i ld ’s  da i ly  rout ine and re l ies on domest ic  servants .  

29.  The minor  ch i ld is  on ly f ive years o ld and has c lear ly  bonded 

wi th the mother.   One of  the teachers conf i rmed in a let ter  that  

s ince July  2025,  the minor  ch i ld  has disp layed s igns of  

separat ion anx iety  dur ing the morning school  drop-off  as the 

minor  ch i ld  bat t le  to separate f rom the Respondent .  

30.  The Respondent ’s  parents  l ive wi th her  and the minor  ch i ld ,  

thus bui ld ing a c lose re lat ionship wi th extended fami ly  

members.   This  is  in  compl iance wi th  sect ion 7(1) ( f ) ( i )  o f  the 

Chi ldren’s  Act  which reads as fo l lows:  

“The need for  the ch i ld to  remain in  the care 

of  h is  or  her  parent  fami ly  and extended 

fami ly,  and 

( i i )  to  mainta in a connect ion wi th  h is  or  

her  extended fami ly,  cu l ture and 

t rad i t ion.”  



31.  De Vos AJ in  the mat ter  of  DM v CHP ,  case number  

B6773/2023,  Gauteng Div is ion of  the High Court  Pretor ia held  

on 4 January 2024,  at  paragraph 22 to  23 thereof  wr i tes as 

fo l lows:  

“22.  Our cour ts have expressed i tse l f  on 

the need for  s tab i l i ty  in ch i ldren’s l ives.   Our  

case law has recognised the importance of  

cons istency in ch i ldren 's l ives,  par t icu lar ly  

those as young as the par t ies ’ daughter.   

Chi ldren’s  ex ist ing env ironment  should not  

readi ly  be d isturbed and any unnecessary 

move should be d iscouraged and avoided on 

the ground of  secur i ty  and stabi l i ty.   A s table  

rout ine is  un iversal ly  determined to be in  the 

in terest  o f  ch i ldren,  especia l ly  those of  a  

young age.  

23.  Of  course,  the status quo  is  not  

a l lowed around and a cour t  can inter fere on 

an urgent  bas is  to  change the status quo  on 

proper  grounds.   The cour t  does not  assume 

automat ica l ly  that  the return to the status 

quo sought  by the Appl icant  is  appropr iate,  

pure ly because i t  was a status quo .   Each 

case fa l ls  to be dec ided on i ts  own par t icu lar  

facts. ”  

32.  In the mat ter  o f  MK v MC  (15986/2016) (2018) ZAGPJHC 9 

(29 January 2018)  at  paragraph 37,  the cour t  sa id the 

fo l lowing:  

“ I t  would l ikewise be incorrect  to 

categor ica l ly  ho ld that  because i t  is  

genera l ly  in the best  in terest  of  a ch i ld to 



form a phys ica l  bond wi th and exper ience 

the love affect ion and care of  both parents ,  

that  a parent  that  intends to  re locate wi th 

the ch i ldren to  a d i f ferent  town or  country is  

prec luded f rom relocat ing.”  

33.  I  am sat is f ied that  the Respondent  has taken the r ight  

dec is ion to vacate the matr imonia l  home and remove the minor  

ch i ld  f rom an env i ronment  where there was no longer love,  

instead,  abuse and insul ts .   The Respondent  had to obta in a 

protect ion order,  in  order  to protect  the best  in terest  of  the 

minor  ch i ld .  

34.  The Appl icant  has fa i led to make out  a case for  the return of  

the minor  ch i ld .   I t  is  a lso commendable to  note that  in the 

Respondent ’s  draf t  order,  the Appl icant  is  afforded reasonable  

contact  and access r ights to the minor  chi ld ,  which th is  Court  

hopes the Appl icant  wi l l  exerc ise,  wel l  understanding that  an 

expert  repor t  is  s t i l l  be ing awai ted,  which wi l l  f ina l ly  make 

recommendat ions about  the permanent  pr imary care of  the 

ch i ld .  

35.  In  the resul t ,  the order  that  I  granted on 25 November 2025 is  

at tached hereto marked Annexure A.   

 

 

__________________________ 

MAKUME J 

JUDGE OF THE HIGH COURT 

JOHANNESBURG 
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