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IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG DIVISION, JOHANNESBURG) 

      Case Number: 105993/2025 

(1) REPORTABLE: NO 

(2) OF INTREST TO OTHER JUDGES: NO 

(3) REVISED: NO 

 

MOKGADI CATHERINE MAKHURA                                      APPLICANT 

(ID : 7[…])                   

AND 

THE ROAD ACCIDENT FUND                              RESPONDENT 

JUDGMENT 

___________________________________________________________________ 

This  Judgment  was handed down elect ronica l ly  and by c i rcu lat ion to 

the par t ies ’ legal  representat ive by way of  emai l  and shal l  be 

uploaded on CaseLines.  The date of  the hand down is  deemed to be 

on the 04  FEBRUARY 2026.  

MAKUME J: 

1.  This  mat ter  served before me in the unopposed ro l l  on the 

19 January 2026.   Counsel  for  the Appl icant  handed up a draf t  

order  which reads as fo l lows:  

1.1.  The Respondent  is  hereby ordered to  del iver  i ts  d iscovery 
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aff idav i t  wi th in 10 ( ten)  days of  de l iver ing of  th is  order  upon 

the Respondent .  

1 .2.  In  the event  that  the Respondent  fa i ls  to  comply wi th  prayer  

1 above,  the Respondent ’s  defence is  hereby ipso facto 

struck out  on the day of  defaul t  ( that  is  on the 11 t h  day af ter  

serv ice of  the order)  and the Appl icant  may then approach 

the Cour t  for  a date for  hear ing on the defaul t  t r ia l  ro l l .  

1 .3.  The Respondent  is  ordered to pay the cost  o f  th is  

appl icat ion on par ty and par ty Scale A.  

2 .  Counsel  for  the Road Acc ident  Fund who was present  in cour t ,  

rose to object  to the word ing of  the draf t  order.   He in formed the 

Court  that  to order  that  the Respondent ’s  defence is  to  be st ruck 

off  ipso facto  on expiry of  ten days is  unconst i tu t ional  and 

t rumps the ru le audi  a l teram par tem .   Counsel  refer red th is  

Court  to the Eastern Cape High Court  dec is ion in the mat ter  of  

MEC for  the Department  of  Publ ic  Works v  Ikamva Archi tects ,  

case number  235/2021,  a judgment  del ivered on 17 March 2022.  

3.  In response to the object ion,  counsel  for  the Appl icant  refer red 

th is  Court  to the Consol idated Pract ice Di rect ive 1 of  2024,  

Court  Operat ion in  the Gauteng Div is ion operat ive wi th effect  

26 February 2024.  

4.  In  par t icu lar,  paragraph 27.11 of  the Pract ice Direct ive reads as 

fo l lows:  

“To prevent  unnecessary delays,  addi t ional  cost  

and a waste of  cour t  resources,  caused by 

noncompl iance wi th orders handed down in  the 

SIC,  a par ty may seek an order  in the SIC that  

prov ides for  the ipso facto st r ik ing out  of  the 

c la im or  defence,  in the event  that  the other  

par ty  fa i ls  to comply wi th  an order  granted by 

the SIC wi th in  a speci f ied t ime,  prov ided that ;  

27.11.1,  the order  has been served on the   



del inquent  par ty ;  and 

27.11.2,  a  Rule of  Cour t  prov ides that  such 

noncompl iance ent i t les an aggr ieved 

par ty to  apply  s t r ike out  of  the c la im 

or  defence.”  

5 .  Counsel  for  the Appl icant  argues that  the draf t  order  is  

produced verbat im on the words used in the Pract ice Di rect ive.  

6 .  A br ief  h is tory  of  events  leading up to th is  appl icat ion appears 

hereunder.  The Appl icant  susta ined in jur ies when as a 

pedest r ian was hi t  by a motor  vehic le  in Johannesburg on 

28 Ju ly  2023.  

7.  Summons were issued against  the Road Acc ident  Fund in Ju ly  

2025,  in  which the Appl icant  c la imed compensat ion.   

S imul taneously wi th the summons,  the appl icant  served a not ice 

in  terms of  Rule 41A of  the Uni form Rules in which she ind icated 

her  agreement  to refer  the mat ter  to  mediat ion.  

8 .  On 30 October 2025,  the Appl icant  served on the State 

At torney ’s  off ice a not ice in terms of  Rule 35(1) ,  (6) ,  (8)  and 

(10) ,  ca l l ing on the Respondents to make d iscovery wi th in  

20 days of  a l l  documents re la t ing to  the mat ter  in quest ion.  

9 .  The Respondent  fa i led to comply wi th the not ice referred to  

above.   As a resul t ,  Appl icant  f i led a not ice supported by an 

aff idav i t  on 30 November 2025,  in which not ice of  mot ion prayer  

2 of  the draf t  order  referred to above was been sought .  

10.  The not ice of  mot ion was served on the State At torney 's  off ice 

on 1 December 2025.   The not ice set t ing down the not ice to  

compel  was served on the State At torney on 18 December 2025,  

not i fy ing them of  the date of  hear ing being 19 January 2026.  

11.  The Respondents through the ir  at torneys d id not  f i le  any papers 

opposing the appl icat ion set  down for  19 January 2026.  

12.  The quest ion is  therefore whether  the draf t  order  handed up 

should be granted as i t  is ,  as i t  is  based on the Pract ice 



Direct ive or  whether  the ipso facto str ik ing of  the defence 

should be omi t ted.  

13.  The Court  in  Ikamva supra had to deal  wi th the va l id i ty  of  an 

order  granted by Her Ladyship Maj ik i  J ,  in  which she granted an 

order  st r ik ing out  the defence of  the department .   The Appeal  

Court  s i t t ing as a fu l l  bench issued a d i rect ive on 18 May 2021,  

in  the fo l lowing words:  

“Did Maj ik i  J  have jur isd ic t ion in  terms of  

Rule 35(7)  to  make the order  of  11 November  

2011,  s t r ik ing out  the defendant ’s  defence,  

and,  i f  not ,  is  the order  a nul l i ty  as env isaged 

in  the mat ter  of  the High Court  Northern 

Gauteng High Pretor ia  v Mota la  2012 (3)  SA 

325 (SCA).”  

14.  The Appeal  Court  in  paragraph 18 concluded as fo l lows:  

“ I t  must  be accepted that  the Maj ik i  J  order  was 

erroneous on the bas is  that  i t  fo l lowed a one-  as 

opposed to two-stage procedure.   Uni form Rule 

35(7)  does not  contemplate a st r ik ing out  o f  a  

defence automat ica l ly,  but  ra ther  on the 

appl icat ion on the same papers ampl i f ied i f  

necessary.   As noted by Plasket  J ,  i t  is  on ly 

when a cour t  has had the opportuni ty  to  dec ide 

that  grounds ex is t  for  the s t r ik ing out  o f  a 

defence that  an appl icat ion for  defaul t  judgment  

may be made.   The d ismissal  o f  a  c la im or  the 

s t r ik ing of  a defence is  a drast ic  remedy,  and the 

power to grant  such a remedy is  d iscret ionary,  a 

d iscret ion that  must  be exerc ised jud ic iary.   The 

power  to s t r ike out  the defence is  der ived f rom 

the Uni form Rules.   The interpretat ion and 

appl icat ion of  a cour t  ru le  of ten requires a 

considerat ion of  the prov is ions of  the 



Const i tut ion.   Sect ion 34 is  re levant  in th is  

respect ,  prov id ing that  everyone has the r ight  to 

have a d ispute that  can be resolved by the 

appl icat ion of  law decided by a cour t  or  t r ibunal  

in  fa i r  publ ic  hear ing.   The st r ik ing out  o f  the 

p la in t i f f ’s  c la im or  a defendant  defence has a 

far - reaching impact  on th is  r ight .   I t  has the 

potent ia l  to depr ive a l i t igant  of  a fa i r  t r ia l ,  

br ing ing an end to a c la im or  defence.   In  the 

case of  a  defendant ,  the usual  e ffect  o f  a  

s t r ik ing out  is  to prevent  the presentat ion of  a 

defence so that  judgment  wi l l  be entered for  the 

p la in t i f f ,  subject  to  any fur ther  order  of  cour t . ”  

15.  Rule 35(7)  prov ides that  i f  any par ty fa i ls  to g ive d iscovery,  or  

hav ing been served wi th  a not ice under subru le 6,  omi ts  to g ive 

not ice,  the par ty des ir ing d iscovery may apply  to  cour t ,  which 

may order  compl iance.   This  subru le appl ies only where there 

has been a fa i lure to comply wi th subru les 1 to  subru le 6.   The 

ru le does not  permi t  an automat ic  s t r ik ing of  a  defence or  c la im,  

should a l i t igant  fa i l  to  comply.  

16.  I t  is  c lear  that  the offended par ty st i l l  has a duty and an 

obl igat ion to then inform the del inquent  par ty that  now that  i t  

has fa i led to  abide the order  compel l ing,  there wi l l  now fo l low 

an appl icat ion to  s t r ike the defence.  

17.  In the resul t ,  paragraph 2 of  the draf t  order  is  de leted in  toto  

and I  accord ingly grant  the fo l lowing order.  

 

 

ORDER 

(1)  The Respondent  is  hereby ordered to del iver  a d iscovery 



aff idav i t  wi th 10 ( ten)  days of  del iver ing of  th is  order  upon the 

Defendant .  

(2)  Respondent  is  ordered to pays costs of  th is  Appl icat ion on a 

par ty and par ty Scale A.  

 

 

__________________________ 

MAKUME J 

JUDGE OF THE HIGH COURT 

JOHANNESBURG 

 

For the Applicant:                                                 Ngomani Attorneys 

 

For the  Respondent:                                           State Attorney, Johannesburg 

                


