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2L MAN. AJA:

This s an appeal against a judgment granted in the Witwatersrand
Locil Division against the appeliant in favour of the respondent for
pay nent of damages in the sum of RG0OO 000,00 with interest and costs.
An apphication © the trial Judge (Myburgh I3 for leave to appeal was
refised with cosis. Thereafter, on petition to the Chief Justice, leave was
arared 10 the appellant to appeal to this Court and the costs of both

app..cations for feave were orderad {o be costs in the appeal.

The judament under appeal was based in ¢ssence on (he court a

qu¢ : finding thar the appellant had breached its duty of care to the

respondent arising cut of the appellant's acuing as the coliecting banker

in rospect of a cheque for RGOO 000.00 of which the respondent was the

drav or and the rue owner. The following facts are common causc:-

B On 22 March 1995 the appetlant's Troveville/Bertrams
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agency received a cheque in an amount of R600 000,00

dated 20 March 1993 drawn by the respondent represented

by one Kitaliides on the Standard Bank of South Africa

Limited ("Standard Bank") in favour of Chemstee]l Mineral

Developments (Pty) Limited ("Chemsteel™).

The cheque was recerved for collection on behalf of Marilor

Proverties and Investments CC ("Maritor"), which conducied

a current account at the branch. The cheque did not bear any

endorsement at the tme. The cheque was generally crossed

without containing words such as "not negotiable™ or "not

trans{erable™ or any other words with a similar meaning or

effect, However. the printed words "of Toonder™  "or

Bearer” appeaning on the face of the cheque were crossed

out and the word "order” written in after the name of the
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pavee.

Conseqguent upon the deposit of the chegque and on 22

March 1993 the appezilant's branch allowed Marilor to

withdraw the sum of R120 000,00 and thereafter to

withdraw further sums. By 26 March 1993 the full amount

of the cheque 5ad been withdrawn.

-~
1

be appeitant causcd the cheque to be presented for

payment to Standard Bank, which paid the proceeds of the

cheque to the appeliant. The appellant in turn credited the

account of Marilor.

In effecting payvment 1o the appellant, Standard Bank acted

in zood [aith and without negligence, and debited the

account of the respondent with the amount of the cheque,

which 1t was entitied 1o do.



In argument before this Court counsel for the appellant did not
chalienge the court a_quo's finding that the appellant had breached its
dutv of care to the true owner of the cheque. The argument for the
appriiant was confined 10 an atiack on two specific findings of the count
(4} that the respondent had proved that 1t was the teue owner of the

cheque. and
(b}  that the respondent had proved that it bad sustained a joss of

RGO 000.00 or at all.

The respondent called as its main witness one Levisohn, a
char ered accountant who was the local managing agent or officer of
Chensteel. the named pavee of the cheque. His evidence can be

sum aansed as follows, Chemstee! was incorporated in late 1989 and

acqu red two sets of mining claims. Chemsicel was wholly owned by a
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con pany based in the United Kingdom which used Chemsteel as a

vl ole for the purchase—of-mineral claims for a price of between RS
I

mil on and RY mithon. Tt was Levisohn's function 1o administer the

Sou-h Alrican affairs of Chemsteel. Levisohn received all his instructions

in

rgard thereto from one Sherry in Lendon. On 10 February 1693

Loy sohn was instructed by Sherry to release information (o onc White

i connection with the possibility of White "or his interests” buying

Chie nstegl's mining ¢laims. On 3 March 1993 Levisohn met one Du Toit

with White, with a view to providing them with whatever information

they thought wouid be necessary in connection with the purchase of the

min ag claims i question. Subscquent o the mecting, Du Toit made

seve al trips to endon and was in direet contact with Sherry and his

deic wate. one King. regarding negotintions for the sale of the assets of

Che steel,
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On 22 March 1993 Du Toit and White visited Levisohn at his

of"ze. They showed Levisohn the ékegue. They wanted Levisohn to

dey osit the cheque Into the account of Chemsteel and then to make

cerian disbursements from those funds which would not exceed the

am ~unt of the cheque. The monev had then 1o be paid out on behalf of

Du Toit and White. The disbursements (o be made on the instructions of

Du Toit would not be disbursements for or on behalf of Chemsteel but

for he expense directed by Du Toit. Levischn had certain concerns about

the cequest. According 1o Levisohn. his first problem was that he would

hav @ to wait for the cheque to be cleared before he could deal with it

Thercalter be would have to retain the [unds pending instructions {rom

She ry in London as to whether Sherry was aware of the transaction and

as 1 whether Levisohn was authonised 1o receive the cheque and pay owt

the money. Levisohn would further have to establish with Sherry the
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rezson why the cheque was drawn and the nature of the transaction

whch existed hetween the drawer of the chegue and Chemsteel

Lewisohn atso needed to know, from an accounting point of view, what

the nature of the transaction would de, whether it would be a loan or part

of a purchase consideration "or whatever”, Levisohn was led 1o
uncerstand that there was some urgency in regard to the disbursing of the
furlds. After Levisohn had managed to consult with his partners in
Jobannesburg he indicated te Du Toit and White that he could not accept
the cheque without instructions from Sherry. Thereupon Du Toit and
Wiile advised Levisohn that they could probably make other
ary neements ond they feft with the cheque. The time period within
wh ol Levisohn would be able to eventually determine whether he could

ma ¢ the disbursements was unacceptably fengthy, Levisohn advised Du

Toi that should he not be able to make any alternative arrangements he
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couid agan approach him and Levisohn would see what he could do.

[a—

_cwisehn indicated in his evidence that he did not know whether or not
Sherty would have instrucied him 1o deal with the chegque as requested
by _cvisohn.

Of some significance is the fact that during the course of
Levisobn's ¢vidence it appearced that he at no stage thought that he
nee fed to consult with the drawer of the cheque, the respondent, as to
whether he was entitled to comply with the request made to him by Du
Toi . notwithstanding the fact that the cheque was not made pavable to
Du [oit but to Chemstecl. Indeed during the course of cross-¢xamination
by v aunsel for the appetiant Levisobn agreed with the suggestion that it
mius have been apparent to him that the proceeds of the cheque. as far

as | o Toit was concerned. were not for Chemsteel, but for expenses as

dire ted by Du Toit. This did not scem, upon the face of Levisohn's
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cvicance. 10 trouble um i any wav. In his evidence in chief there was
som 2 indication that had his principal said "look. we do not know about
this cheque. but vou can ke " ke would have made the disbursement
requosted if he had received instructions from his principals 1o do so.

The rvespondent also called as witnesses four bank officials
emyp.oved by the appellant who concerned themselves with certain
myvesiigations which took place cubsequent 1o the presentation of the
chevuc and the debiting of the appellant's account with Standard Bank.
The v evidence is of no malerial assistance in resolving the issues in the
appeal raised by the argument of the appellants' counsel.

Apart itom the evidence of Tevisohn, the respondent offered no
evic cnee to chart the course of events from the time that the cheque was
dravoe on 20 March 1993 until 1t wag received by the appellant as

colle cting hanker on 22 Muarch 1995, Of narticular siginficance 1s the fact
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that the respondent dechined 1o call as a witness Kitallides, the

res; ondent's officer who had drawn the cheque on its behalf, it being

cor. mon cause that ho was present in court during the trial and available

to tive cvidence. Nor was any other evidence tendered 10 explain how

or vvhy Du Toit came to be in possession of the cheque.

The appellant closcd its case without leading any evidence.

[t was correctly accepted by counse! for the respondent that the

onu.: rested throughout upon the respondent to establish that it was the

owr 2t of the cheque at the time when Du Toit dealt with it. In order to

disc arge the onus in the circumstances of this case, it was incumbent on

the ospondent to prove that when 1t delivered the cheque to Du Toit its

inte..uon was not that the ownership would thereby be transferred to Du

Toir but that it intended 10 retain the ownership untl the cheque was

deli- ered by Du Toit 1o Chemsteel. who would then become owner of 1t



In concluding that the respondent had established that it was the

~——ownr of the cheque at the relevant time, Myburgh J found as follows:-

"The plamnmtf{'s intention at the time it gave Du Toit the cheque
can be gleaned (rom the cheque itself. The payee was Chemstecl
or order. In the express terms of the cheque, the plaintiff intended
ownership in the cheque to pass to Chemsteel or order and it
intended Chemsteel or order to obtain payment of the sum of R6G0
000.60."

H the learned judge was intending by the aforesaid remarks to

forrr ulate a general principle that one can infer, in a1l cases, an intention

o piss ownership in a cheque to the pavee thereof, merelv from the

i

expross terms of the cheque. that would be erroncous. Although some

prot ioility may arise as 1o the intended ownership of the cheque from

the tenor of the instrument, such a probability may well be

courerbalanced or neutralised by the facts of a particular case. In this

case he evidence of Levisohn which T have outhined above, clearly

neet ulised such a probabihty. This is plainly so if regard is had to the

fact hat Levisobn did not even know of the existence of the cheque until
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Du ['oit showed it to him; he had no reason for expecting any payment
to & made by the respondent to Chemstechk-irehad no knowledge of the
caua of the cheque or why Chemsteel was the named payee. The
resy andent led no evidence to explun these important facts.

in considering the question whether the drawer of a cheque
mteaded ownership of the cheque to be transferred to the named payee
one must be carctul not 10 confuse the proceeds of the cheque which the

dravoer might or might not have wished the payee to receive, with the

checue tself and the ownership of 1t {cf Eirst National Bank of § A

Lim ied v Quality Tvres (19700 {Ptv) Limited 1995(3) SA 356(A) at

369N
fn my view the reasoning of the court a_quo, which led it to
conuude that the respondent had dixcharged the onus which rested upon

iLovois based upon unwarranted speculation, as opposed 1o justifiable
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infe -ence from the proved facts.

Upon the basis of the cvidence led, it became—necessary 1o

specalate what the intention of the drawer of the cheque was when it was

han.'ed to Do Toit. The facts cried out for evidence from the respondent

as t+ the causa for the 1ssue of the cheque, why and for what purpose

Che nsteel had been named as pavee, how or why Du Toit was in

poss2ssion of the cheque, whether Du Toit was lawfully entitled 1o be in

possassion of the cheque and to bargain with the pavee as to the

uilhi ation of its proceeds or not, whether on 22 March 1993 and

ther. ifier the respondent or Du Toit was ihe true owner of the cheque,

and whether receipt of the procecds of the cheque by Marilor at the

appt.entinstance of Du Toit and the conpsequent debit to the respondent’s

acee int oceasioned the respendent any loss, The respondent was easily

able o supply the answers {0 these questions and eliminate the need for
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any speculation by calling Kitallides (and possibly other witnesses) to
oy evidence to elucidate these matters. [t declined to do so. In thise—-
circumstances, and particularly having regard to the fact that it was the
resy ondent itsell which tendered the evidence of Levisohn the inference
fali « 10 be drawn that had Kitallides been called to give evidence, his

evicence would have been adverse to the respondents case {cf Llgin

Fir¢clavs Limited v Webb 1947 (4) SA 744(A) at 749-750, Galante v

Dicdnson 1950 (2) SA 460(A) at 465). There was no duty upon the

apg:llant on the other hand. which bore no onus in the matter, 1o call Du

In the particular circumstances of this case it1s equally reasonable

to 1 ostulate that the true explanation for the drawing of the cheque lay

in . private arrangement made between the respondent and Do Toit

wit -out reference 1o Chemsteel, Tt was therefore unsafe to assume that
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the writing on the chegque was, without more, definitive of the

respondent's intention to transfer the ownership of the cheque 1o

Che nisteel, either on the date of its drawing, or at any date thercafter.

in the coursc of his judgment the trial Judge remarked that Du

Toivs conduct was highly suggestive of a person who was acting

dishonestly. But [ agree with the argument advanced by ccunsel for the

appe Hiant that it was improbable that Du Toit would 1ake the chegue 10

Levizohn and show him that it was drawn in favour of Chemsteel and vet

ask 1im to deposit 1t and then dishurse some cr all of the proceeds to

him. 1f Do Toit believed that he had no claim to the cheque and 1f he

wags i the process of stealing the cheque or its proceeds from the

respondent or Chemsteel. The trial Tudge's further observation that Du

Toit would have asked Levisohn to endorse the cheque in s favour if

Du 7 oit really supposed he was the owner of it ignores the fact that
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f.cv isohn had told Du Toit and White that he had no authority 10 receive

the chegque or (o deal with it Levischn was only prepared to hold the

che jue in frust whilst he made various enquiries and investigations. The

tim 2 lapse which would be invelved was not acceptable to Du Toit and

Wh 1e who told Levisohn that tn those circumstances they would make

othcr arrangements.

A proper consideration of the evidence led, including that of

Petcrs, one of the appellants' officinls calied by the respondent, on whose

L)
-
p

icenee counsel for the respondent sought to relv, does not establish

upe: a halance of probabilities that Du Toit was behaving dishonestly.

Theoe s nothing in the cvidence which was inconsisient with a

prol ability that the cheque and the proceeds thereof were intended by the

resnondent 10 go to Du Toit. In addition, there was nothing to gainsay

ihe | robability. which was put i cross-examination to Peters by counsel
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for he appellant, that Du Toit was the owner of a beneficial interest in
——¥Mhrlor and had its agreement o deal with the cheque after it had been
paic into the account of Marilor.
There being nothing in the cvidence which was inconsistent with
a p:obability that the cheque and its proceeds were intended by the
respondent 10 go 10 Du Toit and that Du Toit nominated Chemsteel as an
acceunt of convenience believing that he could arrange with Chemsteel
to ¢1 cash the cheque and disburse the proceeds to him, the inference was
not »arranted that the respondent remained the owner of the cheque and
inter ded to pass ownership of 1t 1o Chemsteel by delivery through Du
T
[n ali the circumstances the court @ giro should have found that the

resp. adent had failed to discharge the onus of proving that it was the

own. r of the cheque at the material time,
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It accordingly becomes unnccessary to consider the second issue

nar ely whether the respondent established that it had suffered a loss or

the juantum of such loss.

The order of this court is as follows:-

I. The appeal is allowed with costs, including the costs of two
counsel.
2. The order of the court a _quo s set aside and there is

subsututed for it the foilowing order:

"Absolution from the instance is granted with costs.”

R H ZULMAN AJA

BOTHA JA

HEF=ZRJA CONCUR
FH O SROSSKOPF JA

HALMS JA



