COMPETITION TRIBUNAL
'REPUBLIC OF SOUTH AFRICA

Case No: 50/CR/May12

015024
- In the matter between:
The Competition Commission | Applicant
and
Oceana Group Ltd S ' First Respondent
Oceana Brands Ltd K . Second Respondent
Panel : N Manoim (Presiding Member), Y Carrim {Tribunal

Member) and A Wessels (Tribunal Member)
Heard on : 19 June 2012

Decided on 19 June 2012

Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Com[getition Commission and the respondent, annexed hereto marked “A”.
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‘Presjdifig Member
N I‘g’?’lfanoim

Co;lllcurring: Y Carrim and A Wessels
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“This form is prescribed by the Minister of Trade and Industry in terms of section 27 (2) of the Competition Act

Notice of Motion

7-May-2012 -
Date: ¥ File 3 CC Case No.2008JUL3827

To: The registrar of the Competition Tribunal

Concerning the matter between:

The Competition Commission

(Applicant)

and Oceana Group Ltd and Oceana Brands Ltd

(Respondent)

Take notice that the f\Pplicant
mtends to apply to the Tribunal for the following order:

Cenfirmation of the Consent Agreement entered inic between the _
Competition Commission and the Respondent{s} as a Consent Crder inv
terms of Saction 48D of the Comipetition Act 89 of 1998, as amended,
read fogether with Competition Commission Rule 18 and Competition
Tribunal Rule 24, :

00 -

| RECENVED BY:__ 1¢Oo o -
e w9 i

Name and Title of person authorised fo sign:
Wendy Mkhwanazi: Chief Legal Counsel

Authorised Signature: : Date:

| . _ | | 7 May2012 [
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1998 (Act No. 89 of 1998),



14 THE COMPETITION TRIBUNAL OF SOUTH AFRICA

CT Case No:_
CC Case No.: 2008JUL3827

" In the matter between:
COMPETITION COMMISSION . _ Applicant
- i i -0 g
RECEVED BY. VT
and ' . Mi' /f___u .
OGCEANA GROUP LIMITED _ First Respondent
QCEANA BRANDS LIMITED ' Second Respondent

CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION, OCEANA
BRANDS LIMITED AND OCEANA GROUP LIMITED IN RESPECT OF AN ALLEGED
CONTRAVENTION OF SECTIONS 4(1)(b)(i) AND 4(1)(b)(ii) OF THE COMPETITION
ACT, 1998 (ACT NO. 89 OF 1998}, AS AMENDED |

" The Competition Commission {"Commission”), Oceana Group Limited ("Oceana Group™
and Oceana Brands Limited ("Oceana Brands") (collectively "Oceana") hereby agree that
‘ apphcat:on be made to the Competition Tribunal (‘Tribunal™) for confirmation of this
Consent Agreement as an order of the Tribunal. in terms of section 49D as read with
- sections 58{1)(b) and section 59(1)(a) of the Compet:tmn Act, 1998 (Act Nn 89 of 1958),
as amended, on the terms set out below:

(W
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1. Definitions
For the purposes of this Consent Agreement the following definitions shall apply:
1.1 “Act" means the Competition Act, 1998 (Act No. 89 of 1998), as amended,;

1.2 “Commission” means the Competition Commission of South Africa, a statutory
body established in ferms of section 19 of the Act, with its principal place of
“business at 1% Floor, Mulayo Building (Block C), the DTl Campus, 77 Meintjies
Streat Sunnyside, Pretoria Gauteng; '

1.3 "Commissioner" means the Commissioner of the Commission, appointed in

terms of section 22 of the Act;

1.4 "Complaint™ means the complaint initiated by the Commissioner in terms of
" section 49B of the Act under case number 2008.u13827 (as extended);

1.5 “"Consent Agreement” means this agreement duly signed and concluded
 between the Commission and Oceana; . '

4.8 "Oceana” means Oceana Group Limited and its ‘wholly owned subsidiary,
Oceana Brands Limited; '

1.7 "Ocea_na Bi'ands" means Oceana Brands Limited, a wholly owned subsidiary of

QOceana Group Limited, a company duly incorporated and registered in terms of

the company laws of South Africa, with its principal place of business at 7 Floor,
Oceana House, 25 Jan Smuts Street Foreshore, Cape Town 8001;

1.8 "Oceana Group" means Oceana Group Limited, a company duly incorporated
and registered in terms of the company laws of South Adfrica, with its principal
place of business at 7" Floor, Oceana House, 25 Jan Smuts Street Foreshore,

Cape Town B0,
1.9 “Parties" means the Commission and Oceana;
1.10 “Respondenté" means the firms against whom an investigation was initiated,

being Oceana Group, Foodcorp (Pty) Lid (*Foodcorp” ), Premier Fishing SA (Pty)
Lid (“Premier Fishing"), Gansbaai Marine {Pty) Ltci {"Ganshagi-Marine”), the

o
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2.

2.1

22

23

South African Pelagic Fish Processors Assoctation (“SAPFPA”) and the South
African Pelagic Fishing Industry Association (“SAPFIA”), Pioneer Fishing (Piy)
Lid ("Pioneef Fishing™, Saldanha Foods (Piy) Lid, West Point Processors
(Pty)Ltd, West Paint Fishing Company (Pty) Lid, Saldanha Bay Canning Co (Pty)
Ltd { collectively referred to as “Saldanha Foods™), SA Vismeelbemarkings
Maatskappy (Ply) Ltd (“SAVM™), South African Deep Sea Trawling Association
and Sea Harvest Corporation (Pty) Lid (“Sea Harvest) Terresan Pelagic Fishmg
(Pty) Lid (“Terresan") Paternoster Visserye {(Pty) Ltd ("Paternoster Visserye”),
Tiger Brands Limited (“Tiger Brands”) and Brimsione Corporation Investments
Ltd (“Brimstone”). | |

The Complaint and Complaint Investigation

On 8 July 2008 the Commissioner initiated an investigation against Oceana
Group, Foodcorp, Premier Fishing, Gansbaai Marine, SAPF PA and SAPHA in
respect of allegations that the above mentioned entilies engaged in price ﬁxing
and/or the fixing of trading candftions and/or market allocation in contravention of
section 4135 of the Act in respect of pelagic fish. Pelagic fish comprises three
species of fish namely anchovy, pilchards and red eye. '

QOn 19 January 2010, the Commission extended the Complaiht to include
additional respondents, namely Pioneer Fishing, Saldanha Bay Canning,. SAVM,
SA Deep Sea Trawling Association and Sea Harvest. The Commission also
supplemented its complaint with allegations that the Respondents had entered
into exclusive supply agreements with trawlers for the supply of pelagic fish, in
contravention of sections 5(1), 8(c) and 8(d){i) of the Act as well as with" an

alfegation of market allocation involving Oceana Group and Sea Harvest.

“On 23 March 2012 the Commission further extended the Complaint to include

additional rtespondents, namely Saldanha Foods (Pty) Ltd, West Point
Processors (Pty)td, West Point Fishing Company (Pty) Ltd, Terresan Pelagic
Fishing {Pty) Lid Paternoster Visserye (Pty) Ltd, Tiger Brands Limited and
Brimstone Corporation Investments Lid. At the conclusion of its Envestigétion of

the above complaints, the Commission found that
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231

_2.3.1“1

2312

2313

2314

23141 -

23142

23143

Raw fish price formula

There has been a longstanding and open practice within the small

pelagic fish industry for factory owners, vessel owners / operators,

skippers and crew (all acting through their respective repreéentaﬁve
bodies) to agree an industry wide formula linking the payment of baat
owners, skippers and crew lo an average annual fishmeal price

achieved within the industry (“the raw fish price formu'la“).

Oceana Brands, Foodcorp, Premier Fishing SA, Gansbaai Marine,
Terresa_n,. Paternoster Visserye, Pioneer Fishing and Saldanha Foodé
are alf active in the market for proéessing pelagic fish into canned fish
and/or fish meal and are therefore in a horizontat refationship in terms
ofthe Act. | |

Oceana Brands, Foodcorp, Premier Fishing SA, Terresan; Paterhoster
Visserye, Pioneer Fishing and Saldanha Foods are vertically integrated
and they also compete in the upstream market for catching pelagic fish.

The above firms are members of SAPFPA. During 1998 to 2010 they,
in meetings of SAPFPA and through correspohdence distributed by

SAPFPA fo its members, took decisions to implement the historical raw

“fish price formula (as had been agreed with vessel owners / operators,

skippers and crew) as payment for the service of catching raw pelagic
fish as follows: ' ‘

SAVM calculates the average fish meal price achieved during the
preceding calendar year and circuiates it annually to-SAPFPA and .

its members.

The raw fish price is calculated by SAVM and comprises an
amount equal to 11% of the average fish meal price achieved
during a calendar year and the result of the calculation is provided
to SAPFPA and communicated to its members and to the

representative bodies for vessel owners, skippers and crew.

This 11% formula comprises the following basic glefments:

@ s
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2.3.1.5

2.3.16

2.31.7

2318

231431 4.8825% for basic payment to the skipper and crew

of a vessel and;

231432 6.1175% for payment to boai cwners;

All the market participants used the 11% raw fish price formula in |
respect of payment for the service of catching pelagic fish during the
period of 1999 to 2010 whether they attended the SAPFPA meetings or
not. However, duﬁng 2008 Qceana introduced its - own payment
mechanism for private boat owners {which was not based on the
industry average annual realisation for a ton of fishmeal as announced
by SAPFPA). Other market participants still use the 11% formula. to
date,

In addition to the fixing of the raw fish price formula, the factory owners, ‘
vessel owners / operators, skippers and crew {all acting through their-
respective representative bodies) also agreed to associated frading
conditions, namely the so-called “voorskot” and “agterskot” payments.

In effect these were agreements in respect of advance and catch up

- payments, which were also published by SAPFPA and that a canned

fish bonus would be payable. This, however, differed from processor to
Processor. -

In the course of the SAPFFA meetings and negotiations with the
representative  bodies  of vessel owners, skipperé and crew,
competitively sensitive information was- éxchangéd. This facilitated
agreement in respect of the raw fish price formula and its

implementation.

The above conduct amounts to a contravention of section 4(1}(b)(i) in
that the parties agreed to fix the prices payable to veése? owners/
operators, skippers and crew for the services provided by each in the
catching of pelagic fish. This was accomplished by continuing - to

implement the raw fish price formula as a basis for de mining the

O
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amoundis payable for the services rendered by the vessel

owners/operators, skippers and crew.
232 Price Fixing in Respect of Quota

2321 Oceana Brands and Pioneer Fishing are, as previously mentioned,
both active in the market for processing pelagic fish és well as the
upstream market for catching pelagic fish and therefore in a horizontal
relationship in terms of the Act.

23272 During 2008 an ag'ree_ment was reached between Qceana and Pionser
Fishing o fix the quota rental fees negotiated by Mr Redah de Maine
‘acting on behalf of three quota holding companies in Part Elizabeth in

respect of the use of their pilchard quota for the 2008 fishing season

2323  The above conduct amounts to a contravention of section 4(1}(bj{i).

233 Fixinyg of Prices for Canned Fish
2331 Over a period of time Oceana purchased canned pilchards frofm its

competitors Pioneer Fishing, Premier Fishing and Saldanha Bay
Canning, and when doing so it frequently agreed to a pricing
mechanism separaiely with each of the 3 above competitors which
linked the ex -factory purchase price to Oceana’s list price for the sale

of canned product.

2332 -‘ 'As a consequence of this pricing mechanism Oceana was required o’
ré;:change competitively  sensitive information regarding market
conditions, the list price for its products and the dates for effective list.
and purchase price increases with its competitors in the market for
processing canned fish and they in turn provided similarly competitively
sensiiive infarination to Oceana. These amangements over time
enhanced the risk of price rigidity in the downstream canned pilchard
market.
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2333

234

2.341

2342

2343

2344

235

2351

The purchase of canned pilchard using this mechanism took place
between 2001 and 2009 and amcunté to a confravention of section
A(1Kb)(H in that the agreemenis between the parties and the
subsequent sharing of sensifive information gave rise to an indirect

. fixing of the price for canned fish.

Non-compete Agreement

During its “consideration of a merger in 2008 (Competition Tribunat
Case No. 130/1.M/Dec(8} where Brimstone Investment Corporation
Limited (“Brimstone™, through a wholly owned subsidiary called
Business Vénture, was increasing its stake in Sea Harvest from
21.52% premerger to 56.94% post merger, i came to the
Commission’s attention that there was an agreement concluded in
2000 between Tiger Brands Limited ("Tiger™), Brimstone, Sea Harvest
and otﬁer shareholders of Sea Harvest which contained provisions

constraining competition between Tiger, Brimstene and Sea Harvest.

The agreement pfevents Brimstone and iis subsidiaries from venturing
into any market in which Sea Harvest is active. This agreement may
have prevented Geeana from expanding into Sea Harvest's terrain.
Brimstone had a céntrolﬁng stake in Oceana, |

Oceana and Sea Harvest have both Tiger and Brimstone as common
substantial shareholders. In terms of section 4(2) of the Act they are

presumed to have engaged in a horizontal practice.

Further, Oceana and Sea Harvest have, during the period 2000 to 2008
implemented the non-compete agreement concluded betweén‘ Tiger
and Brimstone. This conduét is in contravention of section 4(1){b)(ii) of
the Act.

Market Allocation in Respect of Suppliers

Oceana Brands and Pioneer Fishing are both aclive in the mérket for

processing pelagic fish as well as the upstream m t_for catching

(® 7
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2352

2.353

pelagic fish and are therefore in a horizontal relationship in terms of the '
Act.

In 2006 Pioneer and Oceana Brands reached an agreement that they |
would not competé with regard to each cther’s supplfiers of fish in the
Mossel Bay region. Specifically it was agreed that the poach'ing- of
Picneer’s fish suppliers in Mossel Bay by Oceana was to be avoided so
that Pionser could meet its prior commitment to supply a quantity of
canned product to Oceana Brands.

This conduct armounts to a contraventién of section 4{1){b)(ii) of the Act
in that the parfies agreed to divide markets by allocating suppliers in
Mosse! Bay,

3. Admissions by Oceana

3.4

3.2

Oceana Brands admits It was party to the conduct described in 2.3.1,2.3.2,2.3.3
and 2.3.5. and that its involvement therein contravened section 4(1){b} of the Act

With regard to the Commission’s findings deseribed in paragraph 2.3.4, Cceana
Group admits that Tiger and Brimstone are both substantial shareholders of.
OC&ané Group, and that Tiger and,,Br_imstone are parly o the Sharehclders’
Agreement referred to in para&épﬁi&&i.

4. Administrative penalty

4.1

4.2

| Oceana Brands is fiable for and has agreed to pay an administrative penalty

sections B8{1)a)(i) as read with sections 59(1)(a)s 59(2) and 58(3) of the Act, in
the amount of R34 750-050 {thirty-four millicn, seven hundred and fifty thousand

' and fifty Rands). The administrafive penalty represents 5% of Oceana Brands'

affected turnaver derived from the pelagic fish opsrations in South Africa in the

2010 financial year.

Oceana Brands will pay the amount set In paragraph 4.1 to the Commission
within 3 (three) months of the date of confirmation of this Consent Agreement as
an order of the Tribunal,




Qceans consent Agresment 10 04 12 doex

4.3

This payment shali be made to the Commission's bank account, details of which
are as follows: '

BANK NAME: ABSA BANK

BRANCH NAME: PRETORIA

ACCOUNT HOLDER: COMPETITION COMMISSION FEES ACCOUNT
ACCOUNT NUMBER: 4050778576

ACCOUNT TYPE: CURRENT ACCOUNT

BRANCH CODE: 323 345

- The payment will be paid by the Commission to the National Revenue Fund in

accordance with section 59(4) of the Act.

5. Agreement concerning future conduct

5.1

511

5.1.2

5.2

2.3

Oceana agrees to fully cooperate with the Commission in relation to the
prasecution of the Complaint upon referral. Without fimiting the generality of the

- foregoing, Oceana specifically agrees to:

testify in the comp!afn't referral in respect of alleged contraventions covered

by thig Consent Agreément; and

provide wiinesses 1o testify in the complaint referral (if any) §n.4respect of
alleged contraventions covered by this Consent Agreement; and

to the extent that it is in existence, provide evidence, written or otherwise,
which is in its possession or under ifs control, concerming the alleged

contraventions contained in this Consent Agreement.

'Oceana records that it has ceased ifs participation in the conduct as described

" herein and agrees that it will in future refrain from conduct that may give rise to a

contravention of section 4{1)(b) of the Act.

For this purpose, Oceana has developed, imp[en'iented and is monitoring a

competition law compliance programme incorporating corporate govemance

~designed to ensure that its employees, management, directors and agents do

not engage in future confraventions of the Act.

Ol
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. 54 Oceana will submit a copy of its compliance programine to the Gommission
within 30 (thirty) days of the date of confirmation of the Consent Agreement by
the Tribunal. ' '

- 6. Full and Final Settlement -

This Consent Agreement, upon confimation as an order by the Tribunal, is in full and
final setflement, between the Commission and Oceana, of all proceedings
investigated by the Commission under case number 2008JUL3827 (as extended).

_ L '
Dated and signed at (%o} onthe \\day of deew g1z,

For Oceana

- Francois Kuttel

Chief Executive Officer Oceana Group
Dated ape Sighed at /ﬁé/%/n the /E dayc%wﬁ//zmz‘
Shan %a%ﬂuth

Competition Commissioner
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