COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 06/CR/Mar10

In the matter between:

The Competition Commission Applicant
and |
Engen Petroleum Ltd - Respondent
Panel X A Wessels (Presiding Member), M Mokuena (Tribunal
.Member) and M Holden (Tribunal Member)
Heard on : 22 Febfuary 2012
Decided on 22 February 2012
Order

The Tribunal hereby confirms the order as agreeci to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.

PrdSiding Member
A Wessels

Concurring: M Mokuena and M Holden
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N THE COMPETITION TRIBUNAL OF BOUTH AFRICA

HELD IN PRETORIA
CT Case No. UB/CRAMAITO
G Case No, 2009Jand223
In the matber between
COMBETRIGN COMMISSION
} Applicant
and
Respondent.
First Respondent:
Second Respondent
ThirdRespondent
_ . Fourth Respondent
ROLEUM SOLUTIONS (Py) LTD Fifth Resfrondent
ERICAN BITUMEN ASSOCIATION Sixth Respondent
ED ‘ Seventh Respondefit
FLTD Efghth Respandent
SETILEMENT AGREEWENT

| BETWEER THE COMPETITION COMMISSION AND ENGEN PETROLEUM LIMITED i

COMPETITION ACY, 1898 (ACT NO, 89 OF 1998), AS AMENDED

‘The Com"""ssian ‘and F:“ngen Pefrolguim Limited (“Engen; ‘hereby agres fat application be
bmpetition. Tribunal for the confirmation of this Seftlement Agreement as an order
itlon THvukal i 6rme of sectibn 27(1)(d) read with section 88 (1§aj ) of the




Corpetition Act, 1998 (Act No. 89 of 1898), as amended, on the teritis set out below.

1.

1.7

12

¥

1.4

1.8

16

1.7

1.8

Bafinitions

Forthie purposes of this Sellement Agreement the Tollowirig definitians shall apaly:

“ Aot means the Competition Act, 1998 (ActNo. 89 of 1998} @s amented:

“Bitgmen™ medns a residual fraction’ of crudé of, & mixiure of organic
components inaf.  afe  highty  viséows,  Dblack  and  sticky:

“Chievron” means Chevron She ﬁPtgﬁ) Lid & company duly-incorporated with
firviitad ebiity, i terms of thie compaiiy laws of the Republic of Souih Africa, with
its principal place: of business-at 19 DF Malan Slreet Cape Town,

“Commission” means fhe;campeﬁﬂon Comimission of South Aftica, a Stattory
body established i terins of sectioh 18 of the Act, with fis principal place of
business af 1® Floor, Mulayo Building {Block €}, thie DTl Camgus, 77 Meintjies
Strsét, Sunnyside, Preforia, Gaiteng;

"Commissioner’ means the Cummissioner of the Competition Comeission,
appointed in terms of section 22 of the Act;

fComplaint' means thie complaint initiated: by the Commigsioner of the
Cormpetition Commission in terms of section 498 of the Act Under case number
2008Jand223;

cSetfement Agresirent” means this agreément duly signed and canciuded
between the Commission and Enger;

“¢Ep” means the Corporate Leniency Policy prepared and fssued by the
Comnifsslon as & guidefing, to clarify thiz Commissior™s policy approach on
matters falling within its jurisdiction in terms of the Act;
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"éngén’-’ means Engen Petroléum Lindited, & cornparny dufy incarporated and

. registered In 18mis.of the company laws of the Republic of South Africa with its

printipal plave 6f busingss af Engen Courl, Thibault Stuare, cather of Riebéeck.
and Long Sirests, Cape Town.

itpasangd! means Masana Petroleum Solutions (’P"tyj Lirmited, & ‘company dulf
incorporated and fegistered i térms of the company aws Gf the- Républic of
South Africa with its pringipal place of Business at 16 Junclion Avenus, Parktown,
Johiarinesburg. )

"papes” medns the Comrssion anfi Frgem,

“SABITA™ means Southern Africar Bitumen Asseciation 'SABITA") & voluntary
non-profit assoeistion with its principal piaés of business at 5 Lonsdéle, Lonsdale
Way, Pinelands; Cape Town;

“Sagel” means Sasol Limited (“Sasel), a company duly incorporated arid
reglstered in terms of thé company laws of the-Republic of South Afrca, with its
principal plece of business at ¥ Sturdee Avenue, Rosebank, Johatingsbury;

5ol means Bhell S (Ply) Lid (‘Shell’) & tompany duly Incorporated and
registered i térms 6f the copripahy laws of the. Repuyblic of South Africa, with fts
principal place of businiess at Sheli House; G Riebeéck Strekt cape Towh)

"fosas” means Tosag (Pl Ltd (‘Tesas™, a cohipany duly incérgorated and
registaréd in tervis of ¢ company: laws of the Republic of South Africa, with its.
principal place of business at ‘lz’.Gémmerr_;iai Road, Wadaville, Joharnesburg.
The eighth respondent iz a whiolly cwned subsidiary of the seventh respondent:
Phor toApdl 2005, the eighth respondent wds a joint vénture betweén Sasol and
Tétal in'terms of which Sasel owhed 70% of the issued share cepital and Total
owned 30%; '

#rotal” means Total SA (Ply) Ltd (“Total’), a conpany duly incorporated and
registered in terms of the campany laws of the Republic of South Arica, with its
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pringipal place of business at Total House, 3 Bilermann Aveiriis; Rosébark,
Johannesbilrg;

“Tribunaf meahs the Competifion Tribunal of South Africa, a stalutory body
established it terms of sedtion 26 of the Act, With s prindipal place &f business
at 3% Floor, Mulayo building {Block C), the BTI Campus, 77 Meintfies: Straet.

Sunnyside, Pretorta, Galteng, '

ThieGompfaint and Complaint Investigation

On 10 Septefrbier 2008, Sésef togethier Wil its 'subsidiares, including Tosas,
applied for and subsequently obtginad conditional Immunity b teihs of
paragraph 12 of the applicants CLP, in. respect of their parficipafion in the:
development of, end agreement to adopt, = pricing migcharism i respect of thi

 sale of base:bitumen and Bituminous products.

trv it mpplication for leriency Saso! alleged that i, together with Chevron, Eiger,
Shell, Total, (asana gnid Tosas bein§ parties 1 a hc’:ﬂm'ﬁ't_a; relationship, had
contravened. setion 4(1){bXi} of the Act by engaging in pric fixing by agreeing
o, & meahanian to calculdte 4he WLSP (Wholesale List Selling Price), and o the
development and finplementation ofthe BPAF (Bitumien Price Adjustment Fatter)
in refstion to the sale of base bitumien and bifuminous produats. -

Oh12. Jdnuary 2009, and pursudnt o Sasof’s leniency agplication, the-gpplicant

initiated a complaint in terms of sestion 49(B) (1) of theé Act against the

respondents as-described. in ihe complaint refeiral. The appiicant congucled an
invastigation. inte the refevant facts disclosed: by Sasof and ooﬁcluded that
Chevien, Engen; Shell, Total, Masana, Sasol and Tosas had indeed engaged in
restrictive horizontal praciices; in contravention of section 4(1}{b)(i) of the Aot

The Commission's Investigation revealed that:

3.4.1. In and during the period commancing frof Septeriber 2000 to Decermbesr
2009, ahd possibly thereafter, Chevron, Engen; Shell, Total, Masana,
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Sasof and Tosas, béing parties in @ horzontal rélationship, gcting through
theii’ representafives, enfered into various agreements; and. engaged in
conem'ct'ih-ét involved concerted practices andfor took deciglons: that were
infended to difeclly and. indirectly fix the purchase or seliing price of
bitwner and biturinous’ products i the Reptiblic: in coftravention of
section 401 HBY) of the Ack, :

Chavron, Engen, Shell, Total, Sasof and Tosas.are producers-and / or
suppliers of bitumen, and compete With ohe ancther inthe production.and

7 or sale of biturren and bituminous products i the Republic. Chevren,

Enger, Shell, Total, and Sasol are also niembers.of SABITA, 2 non-profit
organization lhat represents inter afig producels of and applicators of
pituminous products.

The: respondents, operating through SABITA, as welf as through offier:
fotmg of communications;. inéfuding bildtersl corimunications. bétween
thern, agreed. a formula for detertnining the. pricing of basg bitumen and
bituminous products,

Historically, piior to the Act coming info force, the petrafeurn and ensrgy
companies calouiated the prices for bitumen with reference to an iidustiy-
wide ratail: price Wist for bituiren and bituminous. products. ‘This was
catc‘uiaie& collectivaly by =il ‘pa‘atmkenm companie*s and was réferied (o, 48
the Whaolesale. List Seﬁiﬁg Price ("WLSP".. From 1986 until 2000 the
YWLSP was govetnenent sanctioned and exempted from the price-fidng
prohibitiéns Wiat applied at fhe-time (the WLSP exemption’s. '

The WLSP for Bitumen was made up of the In Bond Landed Costs
(IBLC?); which essentially was an import parity based formila whete
varicus Wansport relafed costs were added to a Free on Board ('FOB"}
heav_yifuei off pﬁbe‘ a,t‘tggpicai'fnternati‘s'nal refining céntres. This base pride
was téplaced finally by the Durban Bunker price. Added to the (BLC t
arfive at thé WLSP veie the SABITA levy, the margin and the Road
Equalisation Factor (‘REF"), which was subsequently replaced by the .



Crude Ol Pipeline tariff.

sag Chevioh, Engeh, Shel, Total, Masshs, Sasol and’ Tosas and other role
players in the industry, in contravention of section 4-of the Act, discussed
the: mstablishinieént of & mechanism 1o setthe WLSP of bituften i reldtion
fo the Bithiien Pricing Index (BPN), later. cafied ihie Bitumen Price
Adjustermient Factot (BPAF). The. respohdents adopted the BPYBPAF as
a asis for adjusting their list prices from time to fime.

3, The Complaint Referral

81 The Colniiission referred the above complatnt fo the Tribunal on 4 Mareh-2010.
32 Engeri has éngpged with the Comemission n setflement discussions since
May 2010,

4 Stskeinent of Conduict

Engen admits that- it hai coniravened section (1 HHD of the &ct, in that- the bitumen

deparinent in its Engen Sales and Marketing division {ESM} agreed withf its: compatitors

to & mechanism & calcula’te its WLSP (Wholesale List Seikng Price), and to. the
evelopment &nd :mp%ementahon af thé BPURBAF in relation to the sale of penetration -

grade Bituimen in South Afriga,

5, A-?g‘_‘réémﬂnt conserning future conduct
84 Erigen agrées. 1o
51,1 fully cooperate with the Commission in réfdtion to the prosacution of the

- complaint referral. ‘Without: limiting the generality of the foregoing, Efigsn
shecifically agrées to:




(&} tegtify in the complaint tefarral (it 2ny) in respect of alleged
contraventions covered by this Seitement Agresment; and

£a3] to the extgnt that it is o existetics, pravide avidence, written or
othemis"e,i which is liv ite possessicj‘n' or under its control,
concetning the alleged tonfraventions contained i ia Setilement
Agre‘efne-nt; '

5142 desistfrom the conduct described above;

513

futiher develop, implement and moritor ifs competition law compliante
progranime incorporating corporate governance desighed fo ensure that
its employees; managsment, directors and ageitts do notengage infuttire’
conttaventivns of the Aci In particular, such compfiance programme will:

£.4.3.1 include a competition poficy to be drafted and implemeénted
by Engein. :
5139 pfovide specific training on competitioft law aspects

partictilarly relevant to-Engen;

5433 ensure-thet such training will be made avaiidhle o all new
employees joifing Engen. Fufthermore, Erigah will update
such training anmually,

submit a copy, of such corpliance programme to the Cornrrission within:
60 days of the daté of confifmation of the Setflement Agreemient as an
order by the Competition Tribunai: :

To circulate a statement strbmarising the contents df this Setfisment.
Agreement fo &)l managernent and bperational staff employed at Engen
withir 60 days from the date of confirmation of this Setilément Agreefnent
by the Tribunal;
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Adwiinistrative Penalty

Having regard to the provisions of sections: S8(4)taj(iy as read with sections
56(13t=), BY(2) and 58(3) of the Act, Engeén accepls that it is fable to' pay an

administrative penatiy.

The parties have agreed that Engen wit pay an administrative penalty in the
amount of R28 800 000 {wahty eight rviflon eight hundred thousand randy;

This. amount doss not exeeed 10% of Engen's folal anpual ingome: in tha
Republic #nd its exports from.the Republic for its 2009 fihanctsl vear,

Engen Wik pay the amourd set out En’}:’ia‘ra'gragh 6.1 above to the Gommission
within 30 business days from the dale of confirmafion of  this Settiement
agreément hy the Trbari!,

The pehally must be paid inte the Commission’s bank account which is as
fotiows:

NANE: THE COMEETITION COMMISSION FEE ACCOUNT
'BANK: ABSA BANK, PRETORIA

AGCOUNT NUMBER: 4050776576

BRANGH CODE: 323:345

The penalty will be paijd over by the G‘ommissioﬁ: fo the National Revenue Fund
In accordanes with the provisiohs of section 53(4) of the-Act, '

Fuibarid Binal Setilement

This: diiresniant, upon confirniation ss an ofder by e Tribunal, is entefed info in full and

il saitiement and concludes all proceedings betiween the Commission and Engen

 refafingto any alleged contravention by. the respondents of the Act ihal is'the Slbject of

the Gommission's investigation referred to the Tribunal under CT Case Mo
08/GRIMEr10



FEBPUNEY  aor

Datad andsigned at e T on the [T day of

For Bagen Petrolétm Lifnitad

i

(}hiéf'&’xé’if&ive Oficer

Dated: anid sign

For the Com

T
Conpétifion '}mmm?ssisﬁer

yab %M/ on fhe o day of Wmﬁ



