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Order —- NON-CONFIDENTIAL VERSION

The Tribunal hereby confirms the aftached consent order as agreed to and
proposed by the Competition Commission and the respondent including
addendum thereto and the heads of agreement between Sasol Polymers and
Safripol (Pty) Ltd annexed thereto. (The latter is excluded in the non-confidential
version because it constitutes confidential information).

N Mahotm
Presiding Member

Y Carrim and A Wessels
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BEFORE THE GOMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CT CASE NO: 48/CRIAUGTO

CC CASE NO: 2007NOV3338

I the matter betwearn:

COMPETITION COMMISSION Applicant
and

SASOL GHEMICAL INDUSTRIES LIMITED Respotident
I red OT Case No.: 48/CRIAugTO

COMPETITION COMMISSION Applicant
and

SASOL CHEMICAL INDUSTRIES LIMITED First Resporkient
And

SAFRIPOL {PTY) LIMITED Second Respondent

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION CONMISSION AND SASOL
CHEMICAL INDUSTRIES LIVITED, REGARDING ALLEGED CONTRAVENTION OF
SECTION 4(1Kb){i) OF THE COMPETITION ACT 89 OF 1938, AS AWVIENDED
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the Competition Commission and Sasol Chemical industries Limited hereby agree that
application be made fo the Cornpetition Tribunal for confirmation of this Selflement Agreement
as an order of the Compadition Tribunal, in terms of sections 58(1)(@)(iif) as read with sections
59{1)(a), 59(2) and 5%(8} of the Competition Act No. 88 of 1998, as amendad, on the terms set

ouf below.
4. Definitions and interpretation

In this Setflernent Agresment, unless the context indicates otherwise, the following

definitons shall apply:
1.4 sshe Act! means the Compefition Act 88 of 1908, us amended,
1.2 acommission” means the Competiion Gommission of South Afiica, a statutory

body established In terms of section 19 of the Act as a juristic person, with its
principal place of business at Buitding C, Mulayo, Buiiding, DTl Campus, 77
Meinijies Street, Sunnyside, Pretoria, South Africa;

1.3 scemmissioner™ means the Commissioner of the Comission appointed in terms
of saction 22 of the Act;
1.4 “Competition Board” means the Competition Board, a statutory body established

in terms of section 3(1) of the Maintenance and Promotion of Competition Act, 1879,

1.5 “Complaint means the complaint initiated by the Comissioner in terms of
coction 408 of the Act agalnst Safripol, Sasol, SANS Fibres {(Pty) Lid ("SANS"} and
HOSAE Fibres (Pty) Lid HOSAF") undet case humber 2007Nov3338;

1.6 “ry i means the Department of Trade and ndustry;

1.7 “Priging Formula” means the propylena price formula as set out in the Supply
Agreament;

1.8 #Safripol” means Safripol (Pty} Litd, 2 company duly incorporated and registered in

tarme of the company laws of the Republic of South Africa with registration number
2006/007270/07, with its principal place of business situated at The Campus, Eden
Gardens Building, Comer Stoan and Main Roads, Brysnston as also the said

gompany's predecessors-in-itle as parties to the Supply Agreement; 4%7
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1.9

1.10

1.11

1,13

2

#Sasol” means Sasol Chemical Industries Uimited, a company duly incorporated
and registersd in accordance with the faws of the Republic of South Africa, with its
registered office sitvated at 1 Sturdes Avere, Rosebank, South Africa;

“Sasof Polymers” means Sasol Polymers, & divigion of Sasot Chemical Industties
Limited, with its principal place of business at 58 Grosvenor Street, Bryanston,
South Africal

“Supply Agreement” means the agreement bhetween Sasol and Safripol for the
supply of propylene to Safripol by Sasol signed on 8 December 1924, as amended;

“Setffement Agreement” roeahs this Setflement Agreement duly signed and
concluded between the Commission and Sasol; and

“Tribunal” means the Competition Tribunal of South Afica, 2 statutory body
established in ters of section 26 of the Act as & Tribunal of record, with: its principal
place of buginess at Buliding C, Mulayo Building, DTt Campus, 77 Meintjies Street,
Sunnyside, Pretoria,

Background to the Commission's investigation

The Cormmisslon records the background fo its investigation as foliows:

2.1

2.2,

2.3,

I October 2007, the DTI requested the Commission fo consider opening an
investigation against various firms operating in the polymers Industry, The DT's
request in this regard was based on its observations in relation fo polymer pricing,
namely thet an import perity benchmark éeemed to be the standard piracﬂc:e used
for pricing polymers In South Africa, including pelypropylens.

The DT! alleged that, as a result, constimers were being charged relatively high
prices, as if South Africa were & high cost et impeorting country of these products.

The Commission consequently conducted a prefiminary analysis Into pricing
practices within the chemicals sector with specific reference fo polymers; and
subsequantly initated a complaint Investigation in terms of section 48B(1) of the Act
on 12 November 2007,
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2.4, The complaint was inifiated against Sasol Limited, Safipol, SANS and HOSAF In
respect of alleged contraventions of sections 4(1Hb)( and 4(1){b)(H) saction 5(1)
and sections B{a) and 9{1) of the Act, through irfer alfz the following conduct

241,

242

2.4.3,

244,

245,

excessive pricing through fmport-parity pricing of polypropylene and
polyvinylehloride by Sascl Polymers:

excessive pricing through import-parity pricing in polyethylene terephthalate by
SANS and HOSAF;

norizontal and vertical restrictive practices in the pricing of polypropylene and
polysthylene by Sasc! Polymers and Saffipol;

horizontal restrictive practices in polyethylene terephihalate by SANS and
HOBAF, and )

price diserimination in polypropylens and polyvinylchloride by Sasol Polymers.

3.  The Gommission's lnvestigations and Findings

Afthe conclusion of s investigation, the Commission made the following findings:

21, Histotic background

311

312

On 8 December 1884, Polifin Limited ("Polifin®} and the company ihen known
as Gafripol entered into the Supply Agreement In terms of which Polifin agreed
to supply Safripo! with certain quantities of propylene. The Supply Agreement
was concluded pursuant to the Competition Board's concerns with regards fo
the AECHSasol merger investigation, where AEC! and Sasol sought o merge
certain portions of their chemical businesses in Polifin (the predecessor of the
Sasol Polymers division of Sasol Chemical Industries Limited). The
Campefiion Board, on the basis of the undertakings made by the merged
entity to supply Safripol / Senfrachemn with monomer feedstocks {including
nropylens) on a non-discriminatory basis, concluded that it was not necessary
1o taunch a formal investigation into the propesed merger,

In terms of the Supply Agreement, Polifin and Safripol agread o a pricing
formula which enialls, among other things, that the price Safripot wouid

g

e



13-12-10,07: 36PK; ; # 6/ 12

Polifin for propylene would be based on the domestic polypropylene prices of
Polifin and Safripol, which prices were required o be shared quarterly in terins
of the Pricing Formuia, The price of propytene would be derived by applying o
the polypropylene prices a ratio of the average propylene prices to
polypropylene prices in North West Europe and the USA over the previous
three vears, To ihis price would ha added 25% of the stangard freight charge
for polypropyiene from Rotterdam to Durban.

3.1.3. in March 2001 Polifin assigned all of its rights and obligations under the
Supply Agraement to Sasol Polymers with effect from 1 September 2000, In
July 2001 the company then called Safripol likewise assigned all of its rights
and obligations under the Supply Agreement to Sentrachem. |n December
2008, Senfrachetn in L assigned all of its rights and obligations under the
Supply Agreement to Main Sireet 415 (Pty) timited (which has since changed
its name to Safripot (Pty) Limitad).

3.2 The alleged contravention of the Act

321. At the conclusion of its investigation info both Sasel Polymers and Saftipol's
pricing praciices, the Commission found infer glia that the parties had acled in
contravention of section 4(T)(L)(), due to the following conduct:

32,11, the Pricing Formula, and refated provisions of the Supply Agreement
and its operafion, had resulted in Sasol Polymers and Saitipol sharing
competitively  sensitive  information relating to  the pticing  of
polypropylans: '

3.2.1.2. the Pricing Formula, and related provisions of the Supply Agresment
and lis operation, including pricing and pricing of volume tranches,

amount fo the direct or indirect fixing of the selling price of
polypropylane, with respact to which Saso! Polymers and Safripol are In
a horizontal relationship

322, VWith regard to the Pricing Formula and the refated provigions of the Supply

' Agreement, the Commission found that Sasol Polymers and Safrlpol had

acted it contravention of section 4(1)(b)G}. by indivectly fixing pricss antid
J

37
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3.2.2.1.

32322

3.2.2.3.

3.2.24.

trading condiiions, in that Sasol Polymers’ and Safripol's pricing of
polypropylene is characterised by the following:

pricing negotiations with polypropylene customers are made with
reference to Safripol's historic local pricing and the prices of imported
product that could be landed in South Afiica. This is despite the fact that
South Africa is a latge net exporier of polypropylene; and

as a result of the Supply Agresment, Safripal Is constrained in sourcing
its propylene inputs and hence In increasing ils production of
polyprupylene. This is due to the higher prices Safripol has to pay for
propylene beyond 85 000 tonnes per annum (volume tranche), and,
during the investigation period, it could not increase its supply of
propylens from Sasol beyon& 100 DQO tonnes per annum. . Safipol was
constrained in not belng able to offer more competitive polypropylens
prges to achieve increased local sales;

the Pricing Formula incentivizes Sasol Polymers and Safripol to closely
follow each other's price increases, since the increase of the price of
propylenie by one of them raises the price of propylene lo the olher,
thereby reducing the margins of the firm that does not fellow the price
increasa,  Ultimately, the Pricing Formula incentivizes beth Gasol and
Safripol to charge the highest possible prices for polypropylene which,
as = result of the jack of effective competition between Sasol and
Safripol, are at levels set by competition from taports;

the Supply Agreement also removes any incentive that Sasol or Safripot
raight have unilaterally to lower prices for polypropylene. If they were ta
do so, then they would simply reduce thelr own rmarging, as the
propylene price ls defermined as 8 percentage of the average
polypropylene seifing prices of both Sasol and Safripol;
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3225,

3.2.2.6.

323

3.2.4.

Safripot and Sasol exchanged information retrospectively on average
quartarly prices of polypropylens sales to the local market up 1o 2000,
after which Safripol continted to send its prices to Sasol.

The Pricing Formula resufted in Sasol Polymers and Safripol's average
prices for polypropylene (packed and delivered, exchanged quarterly)
closely tracking each other.

The Commission slso concluded that Sasol had charged excessive prices for
polypropylene in contravention of section B{a).

On 12 August 2010, the Commission referred to the Trbunal the
setion 4(1)()N complaint against Sasel and Safrfpo! and the section 8(a)
complaint against Sasol under Tribunal Case Number 481CRIAUg2010.

4, Settlement discussions

In January 2010, Sasol approached the Commission with a view fo explofing the
possibllify of seftling the matter. After the referral of the Complaint to the Tribunad, the
parties engaged In discussions with a view to seitling the section 4{H(b}(}) aspect of the
complaint, independent of the section 8(z) matter. This Sefitlement Agreement is the

outcome of those discussions,

5. Admisgions

Sasal admits that the Pricing Formula and related provisions of the Supply Agreement,
which contains restictive lerms regarding priving and the pricling of volume ranches, and
its implementation, amounted fo the indirect fixing of a price or frading conditlon, in
contravention of section 4(1)(H)G) of the Act.

4
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§. Agreement concerning future condunt

8.1. Sasol dgrees and undertakes:

6.1.1.

B8.1.2,

6.1.8.1.

8,1.3.2,

5.1.3.3,

to prepare and circwlale a statement summarising the gontent of this
Setflernent Agreement to the employess of Sasol Polymars and fo lts directors
and relevant corporate governance structures within 30 (thirty) days of the
date of confirmation of this Seltiement Agresment as an Order of the Tribunal,
Sazsol confirms that it implemented a revised competition faw compliance
programme in 2009, a copy of which programme was submitied to the
Commission in August 2008,

save for the implementation of the Supply Agreement stretly in accordance
with its terms and as contemplated In clause 6.2, o refrain from sharing with
Safripol competitively sensitive information relating to palypropylene, including
polyiropylena prices and volumes;

0 use its best endeavours io reach agresment with Safripol regarding the
amendment of the pricing and volume restriclion provisions contained in the
Supply Agreement within four (4) months from the date tpon which this
Setflement Agresment is made an Order of the Tribunal, or within such lohger
perfod @s the Commission may agree (provided the Commission shall not
withtwold its agreenent on good cause shown) so as fo ensure that the Supply
Agreement, as amended, does nat result in a contravention of the Act. Sasof
undertakes to use its best endeavours fo ensure that the terms of the Supply
Agresment will be amended to'énsure the following:

the price of propylene will be sef independenﬂy' from that of
polypropylens and remove any requirement to exchange any Information
relating fo polypropylene prices and volumes; and

the second iranche of propylene purchased by Safiipol for the domestic
myarket will no longer be sold at a higher price.

Eor the avoidance of doubt this agreement does not prevent differentiat
pricing in respect of volumes destined for export,

Ny
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8.2.

B.2.1.

B.2.2.

B.2.3.

B.24.

The Commission and Sasol recognise that the amendment of the Supply

Agreement, in particular, the Pricing Formutla and related provisions, cannct be

unilaterally undertaken or enforced by Sasol or Sasol Polymers; and thet Safripol

has conciuded B copsent agreement in which it similarly undertook to renegotiate

with Sasol the terms of the Supply Agreement relating to pricing and velumes,

Accordingly, Sasol Polymers shalt:

have the right to continue to Implement the terms of the Supply Agreement,
and to apply the Pricing Formula, until reaching an agreement with Safripol
regarding the amendmenis of the Supply Agreement conternplated n
clalge 6,1.3;

notify the Commission of any faiture or refusal on the part of Safrips! to
engage constructively with Sasol In the process of reaching an agresment
regarding the amendrment of the terms of the Supply Agreement;

upon reaching agreement with Safripot, forward the Supply Agreement, a5
amended, to the Commission in order to confirm that the provisions of the
Supply Agreement, which the Commisslon has identified as contravening
seclion 4 of the Act, have been suitably amended.

in the event that Sasof Polymers and Safripol are unable to reach agresment
on a mutuslly accaptable pricing formufa within the fousmonth period
anvigaged in oclause 6138, them

8.2.4.1. The parties shall agree to Jointly appoint an independent mediator to

facliitate an agreement on an alternative pricing mechanism to the current
confractust formutation.

8242 The independent mediator's mandate shall be jointly determined by Sasol

Polymers and Safipol on the basis that nelther party should be
materially disadvantaged by the outcome of the mediation (with
reference o the existing pricing formula) and that the new pricing
forrmula complies with clauses 6,1.3.1, 6.1.3.2, and 6.1,3.3 above, The

WL :
\R\&d\
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8.2.4.3.

5.2.4.4.
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mediztion shall take place as soon as reasonably practicable affer the
patfies have reached an Impasse and it shal be completed within two (2)
monthg fram the end of the four-month negoetiation process envisaged in
this clause 6,13,

Upon completion of the mediation process the parties shall forward the
Supply Agreement, as amended, to the Commlssion In order to confirm
that the provisions of the Supply Agreement, which the Commission has
identified as confravening section 4 of the Act, have been suitably
amended.

tn the event that the mediation process is not successiul, then Sesof
Polymers shall supply propylens to Safripol at a price which it determines
is @ reasonable price, having regard lo prevailing market conditions.
Safripol shall be entitted to approach the Compefiion Tribunal on an
urgent basis fo obtain any relief i deems appropriate in ihe
chreumstances,

7.  Administrative penally

7.1, Sasol Polymers s fiable for and has agreed to an administrative penalty, in terms of
sections S8(1) (@)}, $3(2) and (3) of the Act, in the amount of R 111 630 000.00
(one nundred and eleven million six hundred and ninety thousand rand). The
administrative penally represents 3% of Sasol Polymers’ {otal annual turnover, for its
financial year ending 2009, for tumover derived from its sale of polypropylens

procucts,

7.2, The administrative penalty will be pald by Sasol Polymers to the Commission within
sixty (60} days after the date of confirmation of this Settlement Agreement as an
Order of the Tribunal, Sasol shall pay the administrative penalty info the
Commission’s bank account with the following detalis:

NAME:

BANK:

THE COMPETITION COMMISSION FEE ACCOUNT

ABSA BANK, PRETORIA Q
L
I
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7.3

8.

B.1,

8.2,

ACCOUNT NUMBER: 4080778576
BRANCH GODE: 323 345

The penalty will be paid over by the Commission to the National Revenue Fund in
ageordance with the provisions of section 58(4} of the Act.

Full and final settlemeant

This Setilement Agresment, upon confirmation thereof as g consent order by the
Tribunal, I8 in full and final seldermnent, between the Commission and Sasol, of all
proceedings relating to section 4 and section &{1) of the Act invesiigated under the
Commission’s case number; 2007Nov3338,

This Settlement Agreement does not include any allegations and the Commission’s
findings relafing to the condravention of section 8(a), investigaled under case
2007Nov3338, which allegations are the subject of ongoing proceedings.

DATED at Déc;i% aé*// DE on 12 Dﬁf‘«%év 2010.
M) — "

Andre de Ruytef
Senior Group Executive
Duly authori ignatory of Sasol Chemical indusiries Limited

DATHD at /] e on_ 10 Dec - 2010,

SHan Raghburuth
Commisgibner
Competitioch Commission

3l
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Addendum fo the Settlement Agreement between The Competition Commission of

South Africa and Saso! Chemical Industries Limited

1 This addendum amends the setilement agreement concluded between the parties
on 10 December 2010.

2. Ii is recorded that;

2.1

on 17 February 2011, Sasol and Safripol concluded binding Heads of

Agreement, annexed hereto marked "A”;

2.2 as more fully set out in clause 3 of the Heads of Agreement, the Heads will
bind the parties thereto if the formal agreement contemplated in the Heads
is not concluded;

2.3 the Commission is satisfied that the Heads ensure that the supply
agreement has been amended to comply with the principles set out in
clauses 6.1.3.1 to 6.1.3.3 of the settiement agreement.

3 It is accordingly agreed that clauses 6.1.3 and 6.2 of the settlement agreement are
hereby deleted.
4 Sasol undertakes that any amendment of the supply agreement or any substituted

agreement will comply with the following principles:

4.1.

4.2

the price of propylene will be set independently from that of polypropylene
sold in Southern Africa and will not contain any requirement to exchange
any information relating to polypropylene prices and volumes sold in

Southern Africa;

excluding volumes referred to in clauses 4.5.1.2 and 4.6 of the Heads of
Agreement, propylene puschased by Sairipol for the domestic market will

be sold in accordance with a uniform pricing formula; and



43 for the avoidance of doubt this agreement does not prevent differential

pricing in respect of volumes destined for export.

Sasol undertakes further that forthwith on any amendment to the supply
agreement and/or the Heads of Agreement concluded during a three year period
following the signing of this addendum, it shall forward such amendment to the

Commission for information.

The parties agree that in the third fine of clause 3.2.2.3 of the settlement
agreement, the word ‘propylene” where it first appears should read

"nolypropylene”.

- on this QLP day of February 2011,

o i foton

Commis%%i
The Competition Commission Saso} Chemical Industries Lid

Avdhorre.t QJ“M}u .



