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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 50/CR/May08

In the matter between:

The Competition Commission —---Applicant-
and
Foodcorp (Pty) Ltd Respondent
Panel : D Lewis (Presiding Member), N Manoim (Tribunal

Member), and U Bhoola (Tribunal Member)
Heard on : 06 January 2009
Decided on 06 January 2009

Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A’, in
terms of section 49D(2)(a) of the Competition Act .

DLﬁﬁ//

Concurring: N Manoim and U Bhoola
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Notice of Motion

5-Jan-2009
Date: File #_ 0 CR/Mar08

To: The registrar of the Competition Tribunal

Concerning the matter between:

THE COMPETITION COMMISSION (Applicant)

and Lo6ncoRP (PTY)LTD ta SUNBAKE BAKERIES
(Respondent)

Take notice that the Competition Commission

intends to apply to the Tribunal for the following order:

SEE SETTLEMENT AGREEMENT BETWEEN THE COMMISSION AND
FOODCORP ATTACHED AS ANNEXURE "A"

RS _ o Name and Title of person authorised to sign:
Contacti n g Nene Mateane : Legal Counsel, Competition Commission

the Tribunal

Authorised Signature: Date:
The Competition Tribunal - - LA
Private Bag X24 . P A@&)é&—-:\ﬁ I l 5-Jan-2009
sunnyside: eend e Lol ~§ _
Republic ‘of South Africa ‘For Office -~ Tribunal file number: - - . Date filed:

telr 27 12 394 3300 - ~-©  ~UseOmhy: - -
fax: 2712394 D169 .-+ : Sl
e~-mail: :ctsa@comptrib.co.za

This form is prescriped by the Minister of Trade and Industry in terms of section 27 (2) of the Competition Act 1998 (Act No, 83 of 1998).


mailto:ctsa@comptrib.co.za
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AN E.XU&E.

2007 Mov3354
I the matter betwesn: ’
THE COMPETITION COMMISSION Applicant
and
FOODCORP (PTY} LTD T/a SUNBAKE BAKERIES Respondent
inre’
THE COMPETITION COMBMISSION Applicant
and
PIONEER FOODS (PTY) LTD T/a SASKO & DUENS BAKERIES First Respandent
FOODGORP (PTY) LTD wa SUNBAKE BAKERIES Second Respondent

SETTLEMENT AGREEMENT BETWEEN THE COMPETITON COMMISSION AND
FOODCORP (PTY) LTD IN REGARD TO CONTRAVENTIONS OF SECTIONS 4(1){b)(7) OF
THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1988)

The Commission and Foodeorp hereby agree that appfication be made to the Tribunal for an
erder in terms of section §8(1){a)iilof the Competition Act, No. BS of 1898, as amended, on
the terms set out more fully below.
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Dofinftions

For the purposes of this Settternent Agreament the following definitions shall apply:

1.4 .. The "Act" means the Gompetition Act, 1998 (Act No.. B9, 0f 19098), as-amented; . —f- ... _.__

1.2 "Commission” means the Competition Commission of Sauth Africa, a stetutory
bady, established in ters of section 19 of the Act, with its principal place of businass
at Building C, Mulayo Building, dti Campus, 77 Meintjiss Stréet, Sunnyside, Pretoiia,
Gauteng,

1.3 “Commissloner” means the Commissioher of the Competiion Commission,
appointed in ters of section 22 of the Act,

14  “Seilement Agrsement” means this agreement duly signed and conchided
hetween the Commission and Foodcorp;

1.6 “Complainte™ means the compiaint initiated by the Commissioner of the
Commission in terms of section 48B of the Acl under case himber 2007.Jan2717 ahd
B complaint 'fi!ed“by_r'om Anidrehette van Wyk in terms of section 498(2) of the Act
undar case number 2007Nov3354.
| 16 “Corperafe Senlor Mansgement of Faodsorp™ means collectively:
1.8.1  Justin Williamsan - the Chief Execulive Officer;
1.6.2 Cliff Sampson - the Managing Director; and

18.3 QOckert Strydorn — tha former Chief Exscutive Officer of Sunbake Bakeries.

and includes an individual reference o one or more of them, as the context may

' require;
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17 “CLF means the Corporate Leniency Policy prepared and Issued by the Commission
23 a guideline, to clarify the Commission’s policy approach on matters falling within
its jurisdiction in terms of the Act

1.8 “Days” means calendar days;

2.8 | MFoodeorp means Foodeom (Pty} Lid trading as Sunbeke Bakerdas, . ...}

1.10  “Partias” means the Commission and Foodeor,

111 “Piomesr” means Pionoer Foods Lid trading as Sasko and Duens Bakeries;

1.12  “Premier” means Prerier Foods Lid rading as Blus Ribbon Bakerles;

113 “Tiger” means Tiger Consuimer Brands Limited trading as Afhany Bakeries;

1.4 “Tribunaf™ means the Competition Tribunal of South Africa, a stabdory bBody;
established in terms of section 26 of the Act, with its principal place of business at

Building C, Mulayo Building, dti Campus, 77 Meintjies Street, Sunnyside, Pretoria,
Gauteng.

2.3 During December 2006, the Commission received information segarding price:fixing
and tha division of markets.by Premjer. Tiger and other firms active in tha production
and wholeeale distribution of bread in'the Westem Cape.

2.2 The Commission subsequently initiated a complaint against these firms (“the Western
Cape compiaint™ that:

221  During the period November 2006 1o December 2008, Tigar, Pioneer an
Promisr disectly fixed the price of bread to their customers In the Westerri

Caps;

222 The said firms fixed the discounts which each of them ofered to their
independant distributors in the Westam Cape to a maximur of 75¢ per joaf of
bread; and
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223  The said fi'ms agreed not to poach aach other's distributors,

i conlravention of saclion 4 of the Act. Foodcorp was nol namad as a respondent in
tha Westarn Cape complaint.

2.3 During the investigations the Commissior’s inspectors inferviewed reprasentatives of
thas firms that were alleged to be involved in the price-fixing and division of markets.

2:4  Premiar, shortly before s representatives were internviswed, approached the

Commission and- dpplied for immunity from prosecution in terms of the CLP confessing

i to its involvement in price-fidng and market alfocation. Premier subsequently provided

the Commission with detailed information about its rola and that of Tiger, Pioneer and

Foodcorp in price-fixing and market allocation, net only in the Westarn Cape, but

throughout the Republic of South Africa. Premier was granted conditional lenioncy

after agreeing to assist the Commission in its investigations and in procaadings befors
the Trbunal

2.5 The Commission initisted an invesiigation into these allegalions under case nimber
2007Jan2717 ("the national complaint™). The investigation astablished that st various
stages during the period 1985 to 2008, Premier, Tiger, Ploneer-and Foodcorp were
involved in price-fixing and market alocation in. contravention of saction 4(1)(b){l} and
(ii} of the Act in that representatives of the firms:

251  Held telephonle discussions and meéetings where thay dirsclly fixed the salling:
price of bread to thelf custormers; and

262  Divectly fiied the implementation dates when such sgreed price increases
would be effective; and

263 Divided markets by alloceting lerriiories where each.frm would be the-only.
one operating a bakery in a particular territory andfor suppiying sll distributors
in the aliocated area.

28  The Commission subsequently recsived a complaint that Sunbeke Bakery had been
involved in price-fixing in the Malelane and surounding aress in that its
representatives had held discussions and corresponded with its competitors directly
fixing the price of bread to their customers and agresing to the timing of such
Increases. This complaint was submitted under case number 2007Nov3abse {"the

Malslane complaint™).
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... B2 Tiger, after_receiving. the_Westem_Cape_Complaint. Referral_conducted its-own._ ... |

3,
The Compinint Refarral

3.1  The Commission referred the national complaint to the Tribunal on & May 2008. The
Malelane complaint is vot 1o be referred to the Trbunal

investigation of the aliegations made against it. It theveafier approachsd. the
Commission with a view to ssiiing the mattsr in consequence whereof a Consent
Agreemsnt was concluded. As parl of its cooperation, Tiger corroborsted the
information contained in FPromier's lenlency application. Hence upon referral of the
national compiaint, Tiger was not named 38 a party as # had seftled with the
Commission.

3.3 Foodcorp, shortly after referral of the national complaint, but prior to the raferral of the
Malelane complaint, approached the Commission indicating iis willingness o sofile
with the Comwnission and requesting an opportunily to. conduct. its own -Internal
invesiigation into the allegations made agrinst it. Upon concliding its investigation,
Foodrvorp engaged the Commission further with respect fo its findings which
engagements have culminated in this Seftlement Agreament.

4
Statement of Conduct

41 Foodcomp admits that it has contravened sections 4(1)(b)() of tha'Act in that:

441 Sunbake Bakerieg and its compatitors were engaged in price-fiting in.respact.
of bread sold to their customers and the timing of such increases: and

4.1.2  Sunbake Bakeries and its competitors in the Malelane and surrounding areas:
met to fix the price of bread and the timing of such increase.

4.2 The Comorate Senior Management of Foadcorp confirm that, to the best of their
knowledge and balief there are no further coniraventions of section 4 of the Act,
which were and/or might have been engaged in by Foodcomn.

(L
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5.4

.52

8.1

8:2

5.
Agreament Concerning Future Conduct

Foodcorp agrees to cooparate with the Commission in relation to the prossculion of
any other firm arising from the Commission’s investigation of the Complainis.

_Fopdeorpagress; -

521 To circulate a statement summarising the cartents of this Satfloment
Agresment to all employees above Paterson Grade D empioysd within
Foodeorp within 30 days from the date of confirmation of this agraement as an
order of the Tribunal,

522 To deveiop and implement a compliance programme incorporating corporate
governance designed to ensura that employees, management and directors
within Feodeorp do notengage in any contravertions of section 4(1)(b) of the
Ast, a capy of which programme shall ba submilied te the Commission within
60 days of the date of confirmation of this consent order by the Tribunal.

8.
Administrative Penelity

Having regard {0 the provisions of settion 58(1)(a)[nf}, read with- sectkms 59(1}(&},
59(2) and (3) of ihe Act, Foodgorp actepts. that it is Hlable: for ‘an sdministrative
penalty.

The parties have agreed that Foodcorp shiould pay an'.édminiéé:?aﬁxie.penalty in tha.
amount of 6,7% of its turnover from all its. baking operations for the fingnricial year
ending in 2008. This amounts to R45 408 358,82 (forty-five milfion, four hundred and
six thousand, threa hundred and fifty-nine.rand and eighty-two cents).

The penally amount will be paid by Foodoomp to the Commission in thres equatl annual
payments, the first such payment to be made within 30 days of the date of
canfirmation of this saetiement agreement by the Tribunal The remaining two
payments will be due on the 315 of January 2010 and the 39st of January
2011 raspeciivaly.
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6.4  The Commission will pay these sums to tha Nationa! Revenue Fund in terms of
seotion 58(4) of the Act.

7.
Full and Final Resolution

i e e TG-S il MENt-Agreement - is-anterad-iro-in- full--and-final-setilemant-of-all-procsedings
between the partios, and upon confirmation as an order by the Trbungl concludes ail
procsedings between the Comnission, and Foodeorp relating to any alleged contravention

by Foodeorp of ssction 4(1Xb) of the Act that is the subject of the Commission's

investigations under case numbers 2007Jan2717 and 2007Nov3354.

1

Dated ang| sighed in A‘J%}q = on this thaf";.-‘\S day of December 2008,

Dated and,sigaed in Pretoria on this the 2 day of December Z008.

LN
Shan Ramburuth
The Commieaionar, Competiticn Commisaion




