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Introduction 

[1]    In th is  appl icat ion,  one Ivy Ntsepeng Nkomazana,  an adul t  

female,  is  the Appl icant .  Shisa Sangweni  Hold ings (PTY) L imi ted is  
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the F i rst  Respondent ;  Hlengweyinkos i  Dube is  the Second 

Respondent ;  B ianca Gugu Gumede is  the Thi rd Respondent ;  the 

Regis t rar  o f  Deeds (Pretor ia)  is  the Fourth Respondent  and the 

Legal  Pract ice Counsel  is  the F i f th Respondent .  

[2]    I t  was a lways the in tent ion of  th is  Court  to del iver  a wr i t ten 

judgment  in th is  mat ter .   In  l ight  of ,  in ter  a l ia ,  the onerous work load 

under which th is  Court  has been p laced and the lack of  

admin ist rat ive assis tance,  th is  has s imply not  been poss ib le wi thout  

incurr ing fur ther  de lays in  the handing down thereof .   In the 

premises,  judgment  is  be ing del ivered ex tempore.   Once 

t ranscr ibed,  i t  wi l l  be “converted ” ,  or  more correct ly  “ t ransformed ” ,  

in to a wr i t ten judgment  and prov ided to the par t ies.   In th is  manner,  

ne i ther  the qual i ty  of  the judgment  nor  the t ime in which the 

judgment  is  de l ivered,  wi l l  be compromised.   For  the purposes of  the 

t ime l imi ts  as prescr ibed in terms of  the prov is ions of  subru le 

(49)(1)(b) ,  the date shal l  be the date upon which the wr i t ten 

judgment  is  up loaded onto Casel ines.   This Cour t  is  indebted to  the 

t ranscr ipt ion serv ices of  th is  Div is ion who genera l ly  prov ide 

t ranscr ipts  of  judgments emanat ing f rom th is  Court  wi th in  a shor t  

per iod of  t ime fo l lowing the del ivery  thereof  on an ex tempore  bas is .  

 

[3]    The re l ie f  sought  by the Appl icant  (as set  out ,  verbat im,  in the 

Appl icant ’s  Not ice of  Mot ion)  reads as fo l lows:   

[1]    “Cancel l ing the deed of  sa le entered into between the 
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Appl icant  and the F irst  Respondent  regard ing the sa le of  

immovable proper ty  fu l ly  descr ibed as Hold ing 169,  

L indequesdr i f  Agr icu l tura l  Hold ings,  Extens ion 1,  prov ince of  

the capi ta l  Nor th-West  ( the immovable proper ty)  he ld under  

Deed of  t ransfer  number T000069265/2023.    

[2]    Direct ing the Fourth Respondent  to cancel  or  reverse the 

t ransfer  and regis t rat ion of  the immovable proper ty f rom the 

name of  the F irst  Respondent  back to  the name of  the 

Appl icant .    

[3]    Direct ing the F i rs t  to  the Third Respondents to  pay costs  of  

th is  appl icat ion on an at torney and c l ient  scale. ”    

[4]    The sa id re l ie f  is  opposed by the F i rst  Respondent  and the 

Second Respondent  on ly.    

The facts  

[5]    The facts in  th is  mat ter ,  which are e i ther  common cause or 

which cannot  be ser ious ly d isputed by any of  the par t ies,  are as set  

out  hereunder.    

[6]    On or  about  the 29t h  o f  August  2023 at  or  near  Johannesburg,  

Gauteng,  the Appl icant ,  act ing in person and the F irst  Respondent ,  

represented by the Second Respondent ,  du ly  author ised thereto,  

entered in to a wr i t ten agreement  of  purchase and sale ( “ the 

agreement ” ) .  
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[7]    In terms of  the agreement  the Appl icant  so ld to the F irs t  

Respondent  a p lo t  of  land measur ing approx imate ly  two hectares 

( “ the proper ty ” )  and s i tuated in the North-West  Prov ince.   The 

purchase pr ice to be paid by the F i rst  Respondent  to the Appl icant  

in  respect  of  the proper ty was R 300 000.00.   This  was payable by 

the payment  of  a  deposi t  o f  R 150 000.00 on s ignature of  the 

agreement  “ to the t rust  account  of  the Conveyancing At torney ”  wi th 

the balance of  the purchase pr ice,  namely R150 000,00,  be ing 

payable “on the date that  the conveyancing at torney conf i rms that  

the t ransfer  documents have been lodged at  the Pretor ia Deeds 

Of f ice . ”  

[8]    The agreement  fur ther  prov ided that  “The fu l l  purchase pr ice 

shal l  be paid by the conveyancing at torney to the Sel ler ”  ( “ the 

Appl icant” )  w i th in 48 ( for ty  -  e ight)  hours of  the regis t rat ion of  the 

proper ty in to the name of  the Purchaser   ( the F irst  Respondent)  at  

the Deeds Of f ice. ”   Important ly ,  the agreement  a lso states 

(verbat im) that  “Transfer  of  the Proper ty shal l  be af fected by the 

fo l lowing Conveyancing At torneys NDLOVU GUMEDE ATTORNEYS 

( te l :   0[…] /  0[…])  (emai l :   b […])  s i tuated at  2[…] P[…] Street ,  N[…],  

Randburg,  were appointed speci f ica l ly  by the Purchaser . ”   

[9]    As set  out  in  th is  judgment 1 the Thi rd Respondent  in  the 

present  mat ter  is  one Bianca Gugu Gumede.   In the Appl icant ’s  

Founding Af f idavi t  and admit ted by the F irst  and Second 

Respondents in the i r  Answer ing Af f idav i t ,  the Third Respondent  is  
 

1 P a r a g r a p h  [ 1 ]  i b i d .  
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more fu l ly  descr ibed as “Bianca Gugu Gumede,  an adul t  female 

person of  fu l l  legal  capaci ty ,  a conveyancer  and di rector  of  a law 

f i rm,  Ndlovu Gumede At torneys wi th  pr inc ipa l  p lace of  bus iness at  

2 […] H[…] Street ,  N[…],  EXT 15,  Randburg,  Gauteng Prov ince. ”   In 

the premises,  i t  is  c lear  f rom the aforegoing that  the incorrect  par ty  

may wel l  have been c i ted as the Third Respondent  in  the 

appl icat ion.   However,  in  l ight  of  the fact  that ,  in ter  a l ia ,  there is  no 

opposi t ion in  the present  mat ter  by e i ther  Ndlovu Gumede At torneys 

or  Bianca Gugu Gumede and that  the c i tat ion of  the Thi rd  

Respondent  was never  an issue on the appl icat ion papers or  when 

the mat ter  was argued before th is  Court ,  i t  can be accepted that  th is  

“ issue” ,  i f  indeed i t  is  one,  does not  require any fur ther  at tent ion by  

th is  Court .   

[10]    On or  about  the 30 t h  of  September 2023 the purchase pr ice 

was fu l ly  pa id by the F i rst  Respondent  to  the Third Respondent  (by 

making payment  in to the Thi rd Respondent ’s  bus iness account )  and 

on or  about  the 9 t h  of  November  2023 the proper ty was t ransferred 

and regis tered in  the name of  the F irst  Respondent .   Pursuant  

thereto,  the Third Respondent  has fa i led to pay the purchase pr ice 

to the Appl icant .    

[11]    As a resul t  o f  the Thi rd Respondent 's  fa i lure to make payment  

to the Appl icant  as aforesaid the Appl icant ,  on or  about  the 3 r d  of  

Apr i l  2024,  inst i tuted an appl icat ion in th is  Court ,  under  case 

number 35178/2024,  in terms of  which the Appl icant  c la ims f rom the 
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Thi rd Respondent ,  in ter  a l ia ,  payment  of  the net  proceeds of  the 

sa le.   Thereaf ter ,  on or  about  the 5 t h  of  June 2024,  the Appl icant  

inst i tuted the present  appl icat ion.    

Issues  

[12]    The pr inc ipa l  issues which th is  Court  is  ca l led upon to 

determine are (a)  whether  the c i ta t ion of  the Second Respondent  

const i tutes a mis jo inder  and (b)  whether  the Appl icant  is  ent i t led to  

cancel  the agreement .    

Alleged misjoinder of  the Second Respondent  

The First  and Second Respondent’s submissions  

[13]    The Second Respondent  has been improper ly  jo ined in  th is  

appl icat ion.   I t  is  common cause that  the Second Respondent  acted 

in  h is  capaci ty  as a d i rector  of  the F i rs t  Respondent  dur ing the sa le 

t ransact ion.   A pr ivate company is  a separate legal  ent i ty  f rom i ts  

shareholders and d i rectors ,  capable of  enter ing into contracts,  su ing 

and being sued in i ts  own name.   

[14]    Subsect ion 19(2)  of  the Companies Act  prov ides that 2  

“A person is  not ,  so le ly  by reason of  be ing an incorporator ,  

shareholder  or  d i rector  of  a  company,  l iable for  any l iab i l i t ies  

or  ob l igat ions of  the company,  except  to the extent  that  the 

Act  or  the company’s  Memorandum of  Incorporat ion prov ides 

 
2 A c t  7 1 / 2 0 08 .    
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otherwise. ”   

[15]    The Appl icant  has not  a l leged or  proved that  the Second 

Respondent  breached the sa le agreement  to which he was not  a  

par ty;  breached his  f iduc iary duty as a d i rector  or  acted in a manner  

just i fy ing the p ierc ing of  the corporate ve i l .  

[16]    The inc lus ion of  the Second Respondent  cont ravenes 

subsect ion 19(2)  of  the Companies Act  and the pr inc ip le  of   

separate legal    personal i ty ,  const i tut ing   a mis jo inder .   I t  was 

submit ted on behal f  of  the F irst  and Second Respondents that  the 

Appl icant ’s  c la im against  the Second Respondent  should be 

d ismissed wi th  costs on an at torney and c l ient  scale.    

The Applicant ’s submissions  

[17]    In broad summary,  i t  was submit ted (correct ly  in  the opin ion of  

th is  Court )  that  in order  to determine whether  there ex is ts a 

mis jo inder  or  not ,  the genera l  pr inc ip le  in our  law requi res that  i t  be 

determined whether  the Second Respondent  has a d i rect  and 

substant ia l  in terest  in  the subject -mat ter  of  the l i t igat ion,  which may 

be pre judic ia l ly  af fected by the judgment  of  the Court . 3  

[18]    I t  was fur ther  submit ted that  the Second Respondent  is  the 

so le d i rector  of  the F i rs t  Respondent ,  i ts  agent  and “contro l l ing 

mind ” .   In  a l l  the deal ings between the F irs t  Respondent  and the 

Appl icant  the Second Respondent  has been the so le dec is ion maker 

 
3 S n y d e r s  v  D e  J a g e r  20 1 7  J D R  0 05 1  ( C C a t  pa r a g r a p h )  [ 9 ] .  
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and is  responsib le for  s ign ing the agreement  as wel l  as the t ransfer  

documents in order  to g ive ef fect  to  the t ransfer  of  the proper ty into 

the F irst  Respondent 's  name.  In the premises,  i t  was submit ted 

that ,  by v i r tue of  the composi t ion of  the F i rs t  Respondent ,  the 

Second Respondent  has an interest  in the subject-mat ter  o f  the 

l i t igat ion.    

[19]    Ar is ing f rom the aforegoing,  i t  was submit ted,  on behal f  o f  the 

Appl icant ,  that  there had been no mis jo inder .    

Discussion and f inding  

[20]    In the f i rs t  instance,  i t  is  imperat ive to note that  the only re l ie f  

sought  by the Appl icant  against  the Second Respondent  is  in  

respect  o f  costs.   Rather  than oppose the appl icat ion on the bas is 

that  he should not  be l iab le for  costs  the Second Respondent  has 

e lected to  oppose the appl icat ion in i ts  ent i re ty.   In do ing so,  he has 

ra ised the issue of  mis jo inder .    

[21]    Put t ing as ide whether  or  not ,  in  the event  of ,  in ter  a l ia ,  th is  

Court  f ind ing that  the Appl icant  should be granted the re l ief  sought  

and th is  Court ,  in  the exerc ise of  i ts  d iscret ion,  grant ing a costs  

order  against  the Second Respondent ,  i t  must  be accepted that ,  on 

the facts  which are common cause in th is  mat ter ,  the Second 

Respondent  does indeed have a d i rect  and substant ia l  in terest  in 

the outcome of  the present  mat ter .   In the premises,  th is  Court  f inds 

that  there has been no mis jo inder  in respect  o f  the Second 

Respondent  in the appl icat ion.    
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Whether the Applicant  is ent i t led to cancel  the agreement  

The Applicant 's case  

[22]    The bas is upon which the Appl icant  re l ies for  be ing ent i t led to  

cancel  the agreement  is  that  the agreement  has been breached in 

two (2)  mater ia l  respects,  namely:  

22.1.    the fa i lure of  the F irs t  Respondent  to  ef fect  payment  of  

the purchase pr ice into the t rust  account  of  the Thi rd 

Respondent ;  and 

22.2.    the fa i lure of  the Thi rd Respondent  to  make payment  of  

the purchase pr ice to the Appl icant .    

The case for the First  and Second Respondents  

[23]    The First  and Second Respondents submit  that  the Appl icant  

has fa i led to show that  she is  ent i t led to the re l ie f  sought  in that :  

23.1   the Appl icant  has not  met  the requirements for  

cancel lat ion in terms of  sect ion 6 of  the Deeds Regis t r ies Act ,  

47 of  1937 ( “ the Act ” ) ;  

22.2   the Thi rd Respondent 's  fa i lure to  pay the net  proceeds 

of  the sale to  the Appl icant  does not  a f fect  the va l id i ty  of  the 

t ransfer  of  the proper ty ,  which requires (a)  de l ivery by  

regist rat ion of  t ransfer  in the Deeds Of f ice and (b)  a va l id rea l  

agreement .    
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The law  

[24]    In the f i rs t  instance the Appl icant  re l ied upon the mat ter  of  

Minister  o f  Agr icul ture and Land Af fa i rs  and Another  v  De Klerk and 

Others 4 where i t  was held:  

“Whether  the conveyancer was the agent  of  the se l ler  for  

receiv ing payment  of  the purchase pr ice f rom the purchaser  in  

th is  instance depends so le ly  on the terms of  the deed of  sa le .   

The conveyancer received and held the money paid over  to 

h im in terms of  the sa le,  a l though not  as a par ty to  the deed of  

sa le.   No other  tac i t  or  express author izat ion is  re l ied upon . ” 5 

[25]    Rel iance was a lso p laced by the Appl icant  upon the dicta  of  

Botha JA in the mat ter  o f  Baker  v Probert  6 where the learned 

Judge 7  s ta ted the fo l lowing:  

“ I  have di f f icu l ty  in  v isual iz ing a s i tuat ion (save possib ly  for  an 

except ional  case)  in which there could be due per formance of  

the obl igat ion to pay the purchase pr ice,  by pay ing i t  to  a th i rd  

par ty,  unless that  th i rd par ty  was appointed and author ized by 

the se l ler  to accept  the payment ,  thus const i tut ing h im h is  

agent  for  the purpose . ”    

[26]    Counsel  for  the Appl icant  po inted out  that  in the mat ter  o f  De 

 
4 A t  p a r a g r ap h  [ 1 6 ] .  
5 1 9 8 5  ( 2 )  S A  4 2 9  ( A D ) .  
6 2 0 2 3  J D R 4 3 8 5  ( G J ) .  
 
7 At 440A-C.  
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Jongh  v  Phi l ipp ides and Others 8  th is  Court  he ld 9 that :   

 “ I t  is  fa i r ly  t r i te  and a long establ ished legal  pr inc ip le  that  a 

pr inc ipa l  is  l iab le for  the d ishonest  acts of  h is  agent ,  even 

where the agent  commits  a f raud upon the pr inc ipa l . ” 10 

[27]    In  support  of  the ir  opposi t ion to the re l ief  sought  by the 

Appl icant  in th is  mat ter  the F irst  and Second Respondents re l ied 

upon the dec is ion in Nedbank Ltd v Mendelow NO and Another 11,  

where i t  was held 12  that :    

“…where there is  no real  in tent ion to t ransfer  ownership on the 

par t  of  the owner of  the proper ty,  then a purpor ted regis t rat ion 

of  t ransfer  (and l ikewise the regis t rat ion of  any other  rea l  r ight  

such as a mortgage bond) has no ef fect . ” 13  

[28]    Also,  the F i rs t  and Second Respondents re l ied upon the 

pr inc ip le as set  out  by the Supreme Court  o f  Appeal  ( “ the SCA”)  in  

the mat ter  o f  Legator  McKenna v Shea 14 that :    

“…if  there is  any defect  in  what  he termed the “one real  

agreement”  -  that  is ,  the in tent ion on the par t  of  the t ransferor  

and the t ransferee to t ransfer  and to acqui re ownership of  a  

 
8 2 0 2 3  J D R  4 3 8 5  ( G J ) .  
9 A t  p a r a g r ap h  [ 1 5 ] .  
10 W h i l s t  t h e  o r d e r  o f  t h i s  C o u r t  w as  s e t  as i d e  b y  t h e  F u l l  C o u r t  o f  t h i s  D i v i s i o n ,  
t h i s  p r i n c i p l e  w a s  n o t  d i s t u r b e d  by  t h e  j u d g m e n t  o f  t h e  F u l l  C o u r t .  
11 2 0 1 3  ( 6 )  S A  1 3 0  ( S C A ) .  
12 A t  p a r a g r ap h  [ 1 3 ] .  
13 S e e  B o t h a  N O  v  L e b a k o - R a d e b e  a n d  O t h e r s  ( 1 6 8 3 5 / 2 0 2 1 )  [ 2 0 2 2 ]  Z A G P J H C 2 2  
S e p t e m b e r  2 0 2 2 .  
14 2 0 1 0  ( 1 )  S A  3 5  ( S C A )  a t  p a r a g r ap h s  [ 2 1 ]  [ 22 ] .  
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th ing respect ive ly  -  then ownership wi l l  not  pass despi te  

reg ist rat ion.   Thus whi le a va l id under ly ing agreement  to pass 

ownership,  such as a sa le or  donat ion,  is  not  required,  there 

must  nonetheless,  be a genuine in tent ion to t ransfer  

ownership . ” 15   

Discussion  

Can the Applicant cancel  the agreement on the basis that  the 

First  Respondent  did not  make payment of  the purchase price 

into the Third Respondent’s trust  account but  paid that  

purchase pr ice into the Third Respondent 's business account?   

[29]    I t  is  common cause in  th is  mat ter  that  payment  by the F i rs t   

Respondent   of   the  purchase  pr ice  was  pa id  by  a  payment  of  

the deposi t  of  R 150 000.00 and the balance of  the purchase pr ice 

(a lso R150 000.00)  in to the bus iness account  of  the Third 

Respondent .    

[30]    Subclause 2.2.1 of  the agreement ,  which deals  wi th  the 

payment  of  the deposi t ,  spec i f ies that  th is  payment  should be made 

to the t rust  account  of  the Conveyancing At torney.   However,  

subc lause 2.2.2 of  the agreement ,  which deals  wi th the payment  of  

the balance of  the purchase pr ice,  s imply states that  the fur ther  sum 

of  R 150 000.00 “…is payable by the Purchaser  (F i rs t  Respondent)  

on the date that  the conveyancing at torney (Third Respondent)  

 
15 Se e  a l s o  R a d e b e  a n d  A n o t h e r  v  S h e r i f f  f o r  t h e  D i s t r i c t  o f  V e r e e n i g i n g  a n d  
O t h e r s  ( 3 14 9 5 / 1 3 )  [ 2 01 4 ]  Z A G P HH C  2 2 8  2 5  S e p t e m b e r  2 0 1 4  a t  p a r a g r a p h  [ 2 0 ] .  



13 
 

conf i rms that  the t ransfer  documents have been lodged at  the 

Pretor ia Deeds Of f ice. ”   S igni f icant ly ,  subc lause 2.2.2 makes no 

prov is ion whatsoever  as to  whom the amount  in  quest ion is  to  be 

paid and,  i f  payment  is  to be made to the at torney carry ing out  the 

t ransfer  o f  the proper ty,  in to which type of  account  contro l led by 

that  a t torney.    

[31]    Even i f  th is  Court  should accept  ( in  favour  of  the Appl icant )  

that  upon a proper  in terpretat ion of  the agreement  the F irst  

Respondent  was obl iged to  make payment  to the Thi rd Respondent  

and into the Third Respondent 's  t rust  account ,  i t  is  d i f f icu l t  to  

accept  that  the F irst  Respondent 's  fa i lure to comply st r ic t ly  

therewi th const i tutes a mater ia l  breach of  the agreement  ent i t l ing  

the Appl icant  to cancel  same. 

[32]    Th is is  because,  in ter  a l ia ,  i t  is  common cause on the 

appl icat ion papers before th is  Court  that  payment  was made to the 

Thi rd Respondent  (who conf i rmed same ) .   Moreover ,  as pointed out  

in  the F i rst  and Second Respondents ’  Answer ing Af f idav i t ,  i f  

payment  in to the bus iness account  was indeed a mater ia l  breach of  

the agreement  the Appl icant  fa i led to provide the Fi rst  Respondent  

wi th  a wr i t ten not ice to remedy the breach in  terms of  the agreement  

(subclause 6.1 thereof )  when the Appl icants  became aware thereof  

dur ing or  about  October  2023.  

[33]    In addi t ion to the aforegoing,  the Second Respondent ,  on 

behal f  of  the F i rs t  Respondent ,  made the payments into a bank 
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account  the deta i ls  of  which were prov ided by the Third 

Respondent .   In do ing so,  the Second Respondent  acted on the 

representat ions of  the Third Respondent ,  which he was ent i t led to  

do.   Indeed,  the Appl icant  never  d isputed same. 

[34]    In  the premises,  th is  Court  f inds that  the payment  of  the 

purchase pr ice by the F i rst  Respondent  into the bus iness account  of  

the Thi rd Respondent  is  not  a mater ia l  breach of  the agreement  

ent i t l ing the Appl icant  to cancel  the agreement .    

The defence of  the First  and Second Respondents that  the 

fai lure of  the Third Respondent  to pay the net  proceeds of  the 

sale to the Applicant does not  affect  the val idi ty of  the transfer  

of  the property.    

[35]    As set  out  ear l ier  in  th is  judgment 16 the F irst  and Second 

Respondents contend that ,  in ter  a l ia ,  the t ransfer  o f  the proper ty  

f rom the Appl icant  to the F irst  Respondent  is  va l id.   This  is  because 

(so the argument  goes )  there was del ivery  by regist rat ion of  t ransfer  

in  the Deeds Of f ice and there was a va l id  rea l  agreement  wi th the 

in tent ion to  t ransfer  ownership of  the proper ty.    

[36]    Whi ls t  th is  Court  fu l ly  accepts the said pr inc ip les of  law,  as 

suppor ted by the author i t ies  as set  out  ear l ier  in  th is  judgment ,  th is  

Court  must  re ject  that  those pr inc ip les,  appl ied to the facts  of  the 

present  mat ter ,  a f ford the F irst  and Second Respondents a va l id  

defence to the re l ie f  as sought  by the Appl icant .    
 

16 P a r a g r a p h  [ 2 3 ]  i b i d .  
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[37]    The reasons therefor  are,  in ter  a l ia ,  that  the intent ion to  

t ransfer  on the bas is  of  a va l id  rea l  agreement  can only  ex is t  where 

that  agreement  remains in  force.   In the event  of  that  agreement  

being breached,  g iv ing r ise to the cancel la t ion thereof ,  a  par ty to  

the agreement  cannot  re ly  on a va l id rea l  agreement  wi th  the 

in tent ion to t ransfer  ownership of  the proper ty to support  a va l id  

t ransfer  o f  the proper ty.   Nei ther  the F irst  or  Second Respondent  

presented any argument  before th is  Court  or  presented any 

author i ty  in  support  of  such an argument ,  which would gainsay the 

sa id reasoning as appl ied by th is  Court .    

[38]    In the premises,  th is  Court  f inds that  the pr inc ip les re l ied 

upon by both Respondents and as enunciated by the author i t ies  

referred to  here in do not ,  on the i r  own,  const i tute a defence to the 

re l ief  sought  by the Appl icant .   Of  course,  th is  is  whol ly  dependent  

upon the Appl icant  prov ing a mater ia l  breach of  the agreement  by 

the F irst  Respondent  ent i t l ing the Appl icant  to  cancel  the 

agreement .    

Is the Applicant ent i t led to cancel  the agreement on the ground 

of  a mater ial  breach thereof,  ar ising from the fai lure of  the Third 

Respondent to pay to the Applicant the purchase pr ice? 

[39]    This  ground re l ied upon by the Appl icant  is ,  in  the opin ion of  

th is  Court ,  the crux of  the present  mat ter .   In pass ing,  a dec is ion in 

respect  thereof  would appear to encompass the ground of  

opposi t ion ra ised by the F i rst  and Second Respondents that  the 
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Appl icant  has fa i led to sat is fy  the requirements for  cancel la t ion in 

terms of  sect ion 6 of  the Act . 17  

[40]    Subclause 3.1 of  the agreement  states that :  

“Transfer  of  the Proper ty shal l  be ef fected by the fo l lowing 

Conveyancing At torney,  Ndlovu Gumede At torneys ( te l :   0[…] 

0[…])  (emai l :   b[…])  s i tuated at  2[ . . ]  P[…] St reet ,  N[…],  R[…] ,  

were appointed speci f ica l ly  by the purchaser . ” 18 

[41]    Rely ing on the common cause facts  in th is  mat ter  read wi th 

the appl icable pr inc ip les as set  out ,  in ter  a l ia ,  in  De Klerk;  Baker  

and De Jongh, 19 i t  was submit ted,  on behal f  o f  the Appl icant ,  that :  

41.1   i t  was F irs t  Respondent ’s  e lect ion to appoint  the Thi rd 

Respondent  for  the purpose of  fac i l i ta t ing the t ransact ion;   

41.2   in  e lect ing to appoint  the Third Respondent  the 

conclus ion that  ought  to be drawn is  that  the Third Respondent  

was appointed as the F irst  Respondent 's  agent .   The Third 

Respondent  received the funds,  not  as a par ty  to the 

agreement ,  but  rather  as a th i rd-par ty agent  of  the F irs t  

Respondent ;  

41.3   i t  cannot  be sa id that  the Thi rd Respondent  was the 

Appl icant 's  agent  in  that  there was no author i ty  g iven by the 

Appl icant  to the Thi rd Respondent  for  her  to act  in that  

 
17 S u b p a r a g r a p h  2 3 . 1  i b i d .  
18 E m p h a s i s  a d d e d .    
19 P a r a g r a p h s  [ 2 4 ]  t o  [ 26 ]  i b i d .    

mailto:bianca@ngassociates.co.za
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capaci ty .   Therefore,  the F i rst  Respondent  is  l iab le for  the 

breach of  the agreement  as the pr inc ipa l  of  the Third 

Respondent .  

Conclusion  

[42]    Th is  Court  has no hes i tat ion in  accept ing the said submiss ions 

made on behal f  of  the Appl icant .   Fur ther ,  i t  must  be accepted that  

the fa i lure of  the Thi rd Respondent  to pay the proceeds of  the sa le  

to the Appl icant ,  const i tutes a mater ia l  breach of  the agreement .    

[43]    In  the premises,  the Appl icant  is  ent i t led to cancel  the 

agreement .   Ar is ing therefrom, the Appl icant  is  ent i t led to the re l ief  

sought .    

Costs  

[44]    I t  is  t r i te  that  costs should normal ly  fo l low the resul t .   Fur ther ,  

i t  is  t r i te  that  a Court  has a genera l  d iscret ion,  to be exerc ised 

jud ic ia l ly ,  when consider ing an award for  costs .   The pr inc ip le  that  

costs  should normal ly  fo l low the resul t  would apply  unless any 

unusual  c i rcumstances ex is t .   No such c i rcumstances have been 

drawn to the at tent ion of  th is  Court .   In the premises,  the Appl icant  

should be awarded costs.    

[45]    In  i ts  Not ice of  Mot ion the Appl icant  seeks an order  that  “…the 

Fi rst  to Thi rd Respondents… pay costs  of  th is  appl icat ion on an 

at torney and c l ient  scale . ”   Insofar  as the Second Respondent  is  

concerned the order  sought  by the Appl icant  that  he be l iab le for  



18 
 

costs amounts,  in  ef fect ,  to  a costs  order  de bonis propr is .   In the 

opin ion of  th is  Court  the factors that  should be present  for  th is  

Court ,  in  i ts  d iscret ion,  to  make such an order ,  are s imply  not  

apparent  f rom the appl icat ion papers.   Ar is ing theref rom,  th is  Court  

dec l ines to make such an order .  

[46]    As far  as the Thi rd Respondent  is  concerned,  there has been 

no opposi t ion to the re l ie f  sought  in  the present  mat ter .   In the 

premises,  th is  Court  f inds that  a cost  order  against  the Thi rd 

Respondent  would not  be just i f ied or  appropr iate.    

[47]    Fur ther ,  in  the opin ion of  th is  Court ,  a puni t ive costs order  

against  the F i rs t  Respondent  is  not ,  on the facts of  th is  mat ter ,  

warranted.    

Order  

[48]    Th is  Court  makes the fo l lowing order :  

1. The deed of sale entered into between the Applicant and the First 

Respondent in respect of the immovable property, more fully described 

as Holding 169, Lindequesdrif Agricultural Holdings, Extension 1, 

Province of the North-West (“the immovable property”) held under Deed 

of Transfer, number T000069265/2023 (“The Deed of Transfer”) is 

cancelled.   

2. The Fourth Respondent is to cancel and reverse the transfer and 

registration of the immovable property held under the Deed of Transfer, 

from the name of the First Respondent back into the name of the 

Applicant.   

3. The First Respondent is to pay the costs of this application. 
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