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JUDGMENT ON LEAVE TO APPEAL

Mashifane AJ

1. The applicant brought an application for default judgment against the
respondent on the ground that after having been served with summons the
réspondent failed to enter appearance to defend and prayed fq_rfj'ju'd.g_ment on
both merits and quantum. This court in exercising its disc_fétjg:_ffj_.,::;_t__éfﬁ's_ed to
grant default judgment on the grounds that there were o eﬁngh;_éiiidence

upon which this court could properly exercises ltsdfscretron

2. The application for leave to appeal is g__o\'}eljpea"f' bM::,__:SeE:tion 17(1) of the
Superior Courts Act 10 of 2013 which provid :_f':':t'ha:t_leave to appeal may only
be granted where the judge or 1udgesconcerned are of opinion that the

appeal would have reasonable pros| ects of success or there is some other
compelling reason why the appeal, should be heard including conflicting

judgments on the matter und onsideration.

3. Four Wheel Drive Accessory Distributors CC v Rattan NO 2019 (3) SASA
451 (SCA) atpar[34]mth reference to S v Smith 2012 (1) SACR 567
(SCA) paﬁgfé’pﬂ?”*"’r-he Supreme Court of Appeal remarking on the

reasonable ospects of success said the following: “Leave to appeal should

_Jbe;:l_::g:rair'.l;gd only where there is a sound rational basis for the conciusion that

-'13?'_'tH'ér§:-'-a  prospects of success on appeal” [ my emphasis]. This calls upon

theCourt deciding on the application to consider whether there is sound



like refusal to grant summary judgment it does not bring the matter to finality

and therefore not appealable.

. During the hearing of the application for default judgment the Court
specifically request the applicant’s legal representative for further evidence
and when the matter was recalled the response was that his instructions were
to proceed with the application as per papers before the Court. it was not his
instructions or argument that the evidence the Court is requesting_ cannot be
traced or located. The applicants submitted as evidence that th:cé' deceased
died due to injuries sustained out of motor vehicle accrdent death certlf cate,
accident report and statement by the police officer who arnved at the scene
after the accident had occurred. Death cert|f|cate proves only that deceased
died due to unnatural causes. The registration number of the motor vehicle
alieged to have involved in the accident contamed in the accident report is

not same as the one contained in the state- t by the police officer who

arrived first at the scene. This reglstratlon number was given to him by a third
person. There is no reason why, he dad _ot approach the driver of the motor

vehicle which was parked not far from the'ecene of accident.

. It was submitted o 2 "-0_'__:___hé”"applicants that hence the other evidence

which the Court r'é_gues_ 'i:annot be traced or is not available then that puts
nali cause there is nothing further the applicants can do.

fallure by the applicant for default judgment to produce

_._._':necessary to prove that the deceased died because of motor

vehlcle acmdent does not put them matter to finality. The question is whether

" _lthe apphc;ant s precluded for setting down the matter for trial and not whether
'thei_i_apphcant would be able to bring new evidence before the trial court,

. One of the grounds of appeal is that the Court incorrectly applied a wrong
standard of proof in that in my judgement | held that the type of evidence
before me was circumstantial and that the general principle dictates that the
inference drawn should be the only reasonable inference to be drawn.
Correctly submitted on behalf of the applicant this standard i s only applicable
in criminal cases. In civil matters the inference sought to be drawn must be



consistent with all the proved facts, if it is not, then the inference cannot he

drawn.

8. Though | agree with submission the Court applied incorrect standard of proof
| am no convinced there a reasonable prospect of success on appeal. The
applicant’s application was based on hearsay evidence and there was no
application to have the hearsay evidence accepted as evidence before the
court. The description of the motor vehicle alleged to have been Envolved in
the accident differs materially. As at the time of hearing of the appllcatlon for

default judgement no reasons were given for failure to presen |dence the

court requested.

9. Leave to appeal should not be granted to see if another court may arrive at
a different conclusion. The Court granting Ieave must be convmced that there
are reasonable prospects of success and the appeal Court would arrive at a
different conclusion. The phrase reasonabte prospects of success apply to
both merits and procedure. it w;l! be P rocedurafly incorrect and an abuse of

appeal process for this Court to gra _eave to appeal to the Full Bench or

Supreme Court oprpeal whereas this Court did not dismiss the applicant for

default or grant an abso o from instance.

10.In their appilcatlo' i fé'u"lt judgment and as repeated in this application

the apphcants repeatedly referred this Court to the Constitutional Court
BALISO V FIRST RAND BANK LTD t'a WESBANK'. The
apphcants submfts that this case is an authority that there is no need to hear

judgment

;._;;-*-evxdence on merits if the claim is unopposed. This submission is unfortunately

mlspfaced because at first the Constitutional Court was not called upon to

dedide on requirements of a default judgment brought under Rule 31 (2) (a) of

“the Uniform Rules. The comment made by the Constitutional Court did not
remove the discretion the trial Court enjoy undet Rule 31 (2} (a).

11.1n conclusion, | find that the refusal to grant default judgment is not appealable
as it does not bring the matter to finality and there is no other compelling
circumstance upon which the application should be granted.

* Baliso v First National Bank [TD t/a Wesbank 2017(1) SA 292 (CC) at paragraph 12



ORDER

1. The application for leave tc appeal is dismissed

2. There is no costs order.
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__Limpopo Division, Polokwane
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