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to believe on reasonable grounds that they were relevant. The documents 

impacted on the enquiry as to whether an opportunity had been available to 

company A and if so whether the opportunity had been improperly diverted by 

the interrogee to an associated company. The court held that there was reason 

to believe that the documents requested were relevant. Where documents are 

reasonably believed to be relevant to the affairs of a company, the relevance in 

principle prevails over a claim of privacy. The documents were relevant because 

they could throw light on the affairs of company A. (See paragraphs 17 and 20 

of the judgment of Lewis JA for the court). It should be noted that the documents 

sought were well-defined and few in number. 

[13] It may also be stressed that the present proceedings are a review of "the third

kind" as the concept was used in Johannesburg Consolidated Investment Co

v Johannesburg Town Council 1903 TS 111 at 117 where Innes CJ held that

in such a case the court may decide the matter de novo. (See Nel and another

NNO v The Master (Absa Bank and others intervening) 2005 1 SA 276 (SCA)

at 286.) This means that the review is not limited to a strict process-orientated

consideration of the decision under review but also has an element of an appeal

which triggers the question whether the decision was correct. The corollary is

that the usual deference shown to the decision-maker in the strict administrative

review sense does not apply here.

[14] Section 417 read with section 418 of the 1973 Companies Act provide in sum

that any person who is known or suspected to have in their possession any

property of the company or who is believed to be indebted to the company, or

any person deemed capable of giving information concerning the trade, dealings,

affairs, or property of the company, may be summoned to give evidence or

produce documents. The potential scope of a 417 enquiry is wide. The dealings,

affairs and property of the company form the boundaries of legitimate concern

for the liquidator and commissioner. One of the crystallised purposes of an

enquiry is to investigate the validity of claims by the company and to determine

whetller mey snoutd be pursued. In Ferreira v Levin NO 1996 1 SA 984 (CC)

Ackermann J held that it is obviously in the interest of creditors that doubtful

claims which the company may have against outsiders be properly investigated

    



 

              

               

         

            

             

               

         

              

    

              

           

              

             

             

            

            

                

                  

               

             

              

            

                

                

             

            

              

           

              

              

            

       



     

 

                  

                 

           

            

               

             

            

            

              

             

              

              

              

    

              

           

             

              

              

              

             

                

            

              

               

        

              

              

             

               

       








