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(1]

Background Facts

This is an opposed review application for the following order:

‘reviewing and setting aside the ruling under case number MEWC 13277, dated
18 March 2024 (the Award) made by the Second Respondent under the
auspice of the First Respondent. In the alternative, the matter be remitted back
to the First Respondent, to be dealt with by an arbitrator other than the Second

Respondent.’

(2]

[3]

[4]

The Third Respondent, Mr Theodore April, was emplo V;:T"'f:, Winder
Operator. He commenced employment with the Applicant in 2Q09. He was

dismissal. The charges that he faced were the

‘Theft or unauthorized possession of Company Property: in that on the 21% of
October 2022, security found a roll of toilet paper in your possession after your
shift had ended. The toil

using.

er was the same brand as what the company are

Dishonesty: In that yo empted to remove company property without

authorization and permission:

It was not disputed at the arbitration that a roll of toilet paper (the roll) was found

in the Third Respondent’s possession when security conducted a search. The

Irc _"'5'— ondent denied that the roll belonged to the Applicant and claimed
that hee: dit with him from his home. He also argued that the Applicant had

not beenednsistent in the application of the sanction of dismissal.

The Applicant, on its part, argued at the arbitration that it received a tip off that
Third Respondent was stealing company toilet paper. Acting on the tip off,

the Applicant’s security staff at the gate were instructed to carry out a search
and found a roll that belonged to the Applicant in the Third Respondent’s bag.

The Applicant’s rule is that employees must declare items that they bring from
home if they are the same/similar to items that are on the Applicant’s premises.




[5] The Second Respondent found that the dismissal of the Third Respondent was
unfair, and she ordered his reinstatement with 12 months back pay amounting

to R120 000.

Grounds of review

The Applicant raises the following grounds of review against the Award of the Second

Respondent under three main headings:

The rule in the workplace

[6] The Second Respondent failed to apply her mind to the e th
grossly misconducted herself by not establishing wh licant proved
that the Third Respondent reasonably knew, or ought to he own of the rule

[71 A bare denial of the rule by the Third R spondet was not sufficient, and in any

acknowledges that he is guilty for not lar g” the item. That the Second
Respondent ought to have accepted that the Third Respondent knew of the

consistently.

Breach of the rule

[9] There was no evidence from the Third Respondent on where he purchased “his
I ”. Except that he said he brought it from home.

I The Second Respondent grossly erred by comparing the roll brought by the
Third Respondent to the disciplinary hearing. That instead she should have
scrutinised the roll confiscated on the date of the incident, with that which the

Applicant generally purchases.
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Breach of trust

[11] The Second Respondent failed to properly take into account the serious nature
of the Third Respondent’s conduct and misconstrued the application of the case

law entirely.

[12] That she failed to determine whether the trust relationship had been
and wholly ignored evidence speaking to this. She focused on the va ue of

item in question, and not the testimony presented.

Remedy A

[13] As a result of the above, the Second Respondent ar&at ad

he failed to apply her mind to the

reasonable decision maker could reach.

[14] The Second Respondent erred in law as

relevant facts and evidence presented, which constitutes a gross irregularity
and/or process. ' "

[15] She miscalculated the back-pay as 12 months x R12 000 equals R144 000.

[16] According to the . € Third Respondent never seriously disputed that

the roll used by the Ap ieant is unique and that it could not be purchased at

retail

of the rolls, which was taken on the day of the disciplinary
akes the matter no further.

[17]

[18] Further that to conclude that the roll was not the property of the Applicant, the
%}‘.-.,L econd Respondent had to find that the roll was different to those used by the
WAppllcant and by making such a finding, she would have had to reject the direct

evidence presented by Rall, the Applicant's witness.

[19] On the sanction, the Applicant argues that the Second Respondent was
unreasonable in concluding that if the Third Respondent did in fact steal the
roll, dismissal was too harsh.




[20] The Second Respondent did not consider the fact that the Applicant’s witnesses
testified that there is no longer any trust relationship between the Applicant and

the Third Respondent.
Award

[21] The Second Respondent identified the issue that she had to decide as,henng
7

(‘iw
‘...whether the dismissal of the Applicant was substantively fair.’ .-;g_v !

[22] In her analysis of the evidence, she states that she is not convinced by the
version of the Applicant. She explains that it is difficult to"%ﬁgke a comparison
lthe }@F

from the pictures provided in the Applicant’s bundle look similar.

[23] She makes the point in the Award thatt
leave the Applicant's premises with the roll

s

'that was found on him. Had security
managers been so convinced, it is more likely that they would have been at

pains to confiscate the foll. She finds that the Third Respondent’s version that

he put the roll bagk into his bag because he thought his explanation was
)
accepted is plausible: y

[24] Further that the Third Respondent did so in the presence of all the security

officers and security managers, and no one tried to stop him. Furthermore, the
security manager's explanation that they did not pay attention as there was a

Tw‘rd Respondent and not with anything that may have been happening around

them.

[25] She questions why the roll that was found in the Third Respondent’s possession
was not confiscated. She refers to this as a fatal flaw in the Applicant’s case.
She also refers to video footage which was presented as evidence at the
arbitration, and she finds that it does not serve to prove anything. She states
that the Third Respondent does not dispute that he had a roll in his possession.




[26]

(27]

Analysis of the facts

That she did not note any obvious reluctance to have his shoulder bag
searched. She finds that the Third Respondent’s explanation that he had to put
his hand in the bag to move the money and the biltong is plausible. Accordingly,
she finds that on a holistic consideration of the evidence, the Third
Respondent's version to be the more probable version and that the Applicant
failed to discharge the onus to prove that the Applicant is guilty of the allegati

against him. ,
'i :

The Second Respondent then engages in a discussion around the sanction.’|
do not intend to deal with this part of the Award, as it WQ: apparent in the

analysis of the evidence and the legal position below, i.‘%

In her conclusion, the Second Respondent foundithat

Respondent was unfair.

(28]

[29]

[31]

The Applicant is involved in the packaging business and recycling in Africa. It

also makes rigid plastic pagke ';'“;. trays, film and jumbo bins or crates.

The Third Respondent "" mp loyed as a Winder Operator since 2009. His
duties include setting of machines, checking the quality of products, ordering

product materialipdetermining whether packaging matched with the product,

reporting . tand compliance with what is referred to as HAVVP

\ , Undisputed. It started with him being suspected of theft of toilet paper arising

tip off. On 21 October 2022, at the end of his work shift, he was stopped
a o searched by security. Among his possessions, a roll was found inside his
bag after he emptied the contents of the bag.

Rall, one of the Applicant’s witnesses, took pictures of the roll that the Third
Respondent allegedly brought from home in different positions, one picture
showed the roll from above with the middle hole being visible, and another

picture showed only the side of the roll. These pictures are alleged to have been




[32]

[33]

(34]

taken on the day of the incident on 21 October 2022. As to why Rall did not take
a picture of the Applicant’s roll, on 21 October 2022, he stated that there was a
lot happening at the security office at the time. This explanation makes no
sense whatsoever. The picture of the roll that the Third Respondent had
allegedly brought from home provides no credible evidence of a comparison at
the time of the incident. Even if Rall says he compared the toilet rolls on the
spot, the picture of both toilet rolls would have gone a long way to support his

version. fi”“ﬁ_

The next picture shows two rolls, with the sheet of the rolls

[
Y
.

g iAtboth

pictures. According to the handwritten note accompanying thé<%qture, the

picture on the left is the roll of the Third Respodnt, which he brought from

home. The picture is alleged to have been take ' of the disciplinary

hearing.

¥

At this point, things start taking a rather bizarreurn. Firstly, there is no

explanation as to why only the roll that the Third Respondent allegedly brought

from home was taken on th - 7 of the incident. While the picture of the sample

of the Applicant’s roll e ken or the same day side by side with the one

At the time of the disciplinary hearing, it was apparent that the proverbial horse
had bolted{ Taking &
ought home (for purposes of the hearing, it would appear) next

to the roll of the A Iicant does not provide proof of any offence having been

*" suspected stolen roll, which, according to his version, he had brought from

hoe, back in his bag on 21 October 2022, and he was allowed to leave with
it. This is captured on video, and this evidence is common cause. It is the
explanation by Arendse, the Employer's other witness, that is incredible. He
stated that he did not pay attention as the security office was very busy at the
time. This is just unfathomable.
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(36]

(37]

(38]

[39]

The above shows firstly that the Applicant’s case was botched from the moment
of the investigation. The photographs of the suspected stolen roll, together with
a photograph of the Applicant’s toilet roll, would have almost invariably proven
the guilt or otherwise of the Third Respondent. Conveniently or by some stroke
of ‘misfortune’, Rall and the rest of the contingent of the Applicant's staff did not
deem it necessary to ensure that those comparative pictures were taken for

posterity. -
ooy
.4-,‘:/“ %{%
Having failed on the above score, a failure that is frankly inexcu able there was

a second opportunity to preserve the evidence necessary to pF ve the gUiIt or
otherwise of the Third Respondent; instead, the Third Respondent was allowed

to leave the premises with the suspected stolen ol

was lost by the Applicant at this juncture. ‘e Thi Respondent was not
stealing the roll; implicitly, he had permission ith the roll because,
once again, all those present did not deem it nessary to confiscate the
‘exhibit’.

than they did. They failed in the execution of their duties.

In truth and in fact, the Applicant’s case collapsed at its inception, namely at the

point of the initial investigation of the alleged theft or attempt to remove

'vfé’émpany property without authorization and permission. The initial
investigation was heavily compromised.

Legal Analysis

[40]

Schedule 8, item 7 of the Labour Relations Act' as amended provides that:

T Act 66 of 1995, as amended.




‘Any person who is determining whether a dismissal for misconduct is unfair

should consider-

(a) whether or not the employee contravened a rule or standard regulating
conduct in, or of relevance to, the workplace; and

(b) if a rule or standard was contravened, whether or not-

() the rule was a valid or reasonable rule or standarg,

.'1

(i) the employee was aware, or could reasonably,be,

have been aware, of the rule or standard; f%

(i)

(v)

[41] | will return to item (a) above in a moment. In terms of items (b)(i), (ii) and (iv),

rule was not applied conlently. In its reply, the Applicant indicated that she

was, ~ dismissed, but she was reinstated on appeal. Accordingly, this

[42]  I'turn nowbA
a rule or stanaard regulating conduct in, or of relevance to, the workplace?”.

Iphas been held that the mental element is present if the employee knew that
W the goods did not belong to him/her and he/she intended to remove the property
permanently from the owner, knowing that he/she is not entitled to do so.
However, where the employee genuinely believes that he/she is authorised to

consume the goods, he/she is not guilty of theft2.

2 Matsekoleng v Shoprite Checkers (Pty) Ltd [2013] 2 BLLR 130 (LAC).
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In light of the manner in which the investigation of the alleged offence was
handled as illustrated above, there is only one conclusion that can be reached.
And that is that the Third Respondent did not contravene a rule or standard
regulating conduct in, or of relevance to, the workplace. The Applicant failed to
prove on a balance of probabilities that the Third Respondent committed:

‘Theft or unauthorized possession of Company Property: in that on 4 k215t of

October 2022, security found a roll of toilet paper in your possess@n afteﬁ,y,‘our
shift had ended. The toilet paper was the same brand as what the company are

N

Dishonesty: In that you attempted to remove xfanyipropeny without

using.

authorization and permission.’ ,

) 4

Conclusion

[45]

[46]

As indicated above, once the Seco ;’"; ent found that the Applicant

failed to discharge the onus to prove ird Respondent was guilty of
the allegations against him, that should hav&been the end of the enquiry as
she identified it in the Award. Accordingly, whether dismissal was an

appropriate sanction, as separate enquiry, does not arise where the guilt of

inferred from the conduct. It is apparent that the Second

arbitrator 4 Ild have reached when presented with the same set of facts and

the same legal material.

“%@4 Qn her calculation of the back pay, it is obvious that she made a typographical

W error in the Award, she clearly stated that a period of 17 months had by then

lapsed since the dismissal and that the delays were beyond the control of either
of the parties. She accordingly deemed it appropriate to limit the backpay to 10
months. Hence the amount of R120 000 on the basis that the Third Respondent
was earning R12 000 per month.
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Order

In light of the above, there is no reason to interfere with the Second Respondent’s

Award, save to update the relevant dates. Accordingly:

1. The application is dismissed.
2 The dismissal of the Third Respondent, Theodore April, was &v&,
substantively unfair. . W

S The Applicant is ordered to reinstate the Third Resgndent with full
back pay from the date of dismissal. %

4, The back pay is limited to 10 months' compens
R120 000.

)
7-\

/ﬂﬁ M Mkhatshwa

Acting Judge of the Labour Court of South Africa
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