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and/or  sentence in  the Magis t ra te 's Court ,  respect ive ly,  on 

5  February 2024 and 18 Ju ly  2024:    

 

a .  The order  prov ided that  the Appl icant 's  ba i l  would  lapse 

i f  he was re fused leave to  appeal  aga inst  h is  convic t ion 

and/or  sentence by the Supreme Court  o f  Appeal,  or i f  

leave to  appeal is  granted,  the Appl icant  prosecutes h is 

appeal  wi th in  the t ime per iod as prescr ibed by the Rules 

o f  Court .    

b .  The Appl icant  was g iven the fur ther  r ight  to  approach 10 

the Const i tu t iona l  Court  i f  the Supreme Court  of  Appeal  

re fused h im leave. 

 

2 .  The above order  fur ther prov ided that  i f  the Appl icant 's 

app l icat ions for leave to appeal  were re fused by the 

Supreme Court  o f  Appeal and by the Const i tut iona l  Court,  

he was requ i red to  report  to the Department  of  

Correct iona l  Superv is ion,  Johannesburg Pr ison,  for the 

purposes of  cont inu ing to serve h is  sentence with in 72 

hours o f  wr i t ten not ice  be ing g iven to  h is  a t torney of 20 

record,  not i fy ing h im that  h is app l icat ions had been 

re fused and i f  g ranted,  that  the Appl icant 's  appeals to 

these cour ts had been d ismissed.   

 

a .  The de facto  pos i t ion is that  the Appl icant  has 

exhausted h is  r ights  of  appeal .    

b .  He has been refused leave to appeal  in  my est imat ion 

by no less than 14 Judges and one Magis t ra te .    

c .  Inc luded in th is  number were two app l ica t ions to  the 

Supreme Court  of  Appeal,  one being a  pet i t ion  for 30 

leave to  appeal and,  a  second appl icat ion for  a 

reconsiderat ion of  the order  re fusing h im leave to 

appeal .  
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3 .  The Appl icant  now comes to cour t  urgent ly on new grounds 

seeking ba i l  pending a rev iew of  the proceedings in  which 

he was convic ted and sentenced to  pr ison.   The rev iew 

appl icat ion was f i led  on 30t h  Ju ly  2025 and in  that  mat ter 

the Appl icant  sought orders,  in ter a l ia ,  set t ing as ide h is 

convic t ions and sentence in  the Magis t rates Court  o f  Pa lm 

Ridge Specia l ized Commerc ia l  Cr imes Court .  An 

a l ternat ive  prayer  sought  the set t ing as ide o f  the 

convic t ion and sentence,  and re ferr ing the mat ter  back to 10 

the Magist rates Court  for  the t r ia l  to  commence de novo  

before another Magis t ra te .  Fur ther  a l ternat ive ly,  the 

Appl icant  sought  leave to  adduce fur ther  ev idence in terms 

of  sect ion 316(5) o f  the Cr imina l  Procedure Act  57 of 

1977. 

 

4 .  The rev iew appl ica t ion in  the main  regurg i ta tes the issues 

that  were dea l t  wi th  a t  the t r ia l  of  the mat ter.  They were 

a lso issues that  were in  the main  dea l t  wi th  in  the 

Appl icant ’s  app l ica t ions for  leave to  appeal  to the 20 

Magis t ra te ,  to the High Court ,  the Supreme Court  of  

Appeal ,  and to  the Const i tu t iona l  Court .  None of  the 

judges who heard the pet i t ions considered there to  be any 

mer i t  in  the po in ts  ra ised by the Appl icant ,  as grounds of 

appeal  and according ly he reached the end o f  the road,  as 

far  as h is  r ight  of  appeal  is  concerned.  

 

5 .  Counsel for  the Appl icant  out l ined to  the court  the grounds 

o f  rev iew.   I  do not  in tend to  dea l  wi th  them.  He conceded 

that  these were issues that  arose dur ing the course of  the 30 

t r ia l  o f  the matter,  and were issues that  had been ra ised 

on pet i t ion ,  save for  one issue that  I  wi l l  p roceed to  deal 

wi th .  
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6 .  I t  is  a l leged in the Appl icant 's rev iew appl icat ion that  the 

Magis t ra te  misconducted h imsel f  by hav ing 

communicat ions wi th  the compla inant ,  or fami ly members 

o f  the compla inant  a t ,  or  about  the t ime of  h is  t r ia l .   Th is 

obv ious ly  would  be h igh ly  i r regu lar and i f  substant ia ted, 

may prove to  be a  ground of  review.   St rangely,  when 

Counsel  for  the Appl icant  addressed argument to  the 

Court ,  he submit ted that  the ev idence o f  the Magis tra te 's 

misconduct  came to  the Appl icant 's  a t tent ion dur ing h is 10 

t r ia l .   App l icant 's  Counsel d id  not  conduct  the proceedings 

on behal f  o f  the Appl icant .   Another  Counsel was invo lved,  

and I  am not sure to  what  extent  counse l  before me is 

pr ivy  to the facts  and what occurred dur ing the t r ia l .   

However,  I  ra ise th is  because i t  is  se l f -ev ident  that  i f  

dur ing the t r ia l  the Appl icant  became aware o f  facts  that  

po in ted to  the misconduct  o f  the Magis t ra te ,  he ought to 

have immedia te ly app l ied for  the Magis t ra te 's  recusa l.   

The Appl icant  was represented by Senior  Counsel at  h is 

t r ia l  and any Counsel  who has any bas ic  knowledge of  20 

cr imina l  law,  would  know that  the misconduct  o f  a  judic ia l  

o ff icer  would  ta int  the proceedings.    

 

7 .  However,  that  is  not  what  is  revea led in  the rev iew 

appl icat ion.   Ev idence on a ff idav i t  is  d isc losed o f  a  pr iva te 

invest igator  who was employed to  delve into  the ce l l  phone 

records o f  the Magis t rate,  in  order to  estab l ish whether  he 

had communicat ions wi th  cer ta in  des ignated persons that  

were associa ted wi th the compla inant.   The pr iva te 

invest igator  is  Thu lan i  Dube.  His aff idav i t  was deposed to 30 

on 5 t h  September 2025.  The a l legat ions made in  th is 

a ff idav i t  a re  vague and unspeci f ied.  He purports  to  ident ify 

cer ta in ce l l  phone numbers and then s ta tes that  he wi l l  
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prov ide fu l l  a t t r ibut ion documents,  RICA conf i rmat ions and 

support ing annexures in h is f ina l  repor t .   No f ina l  report  

has yet  been for thcoming.  Rel iance is  made in  h is  a ff idav i t  

on a  certa in  Annexure N,  which is  inc luded as par t  of  the 

Appl icant 's app l ica t ion,  e i ther  for rev iew or to  extend h is 

ba i l .  

 

8 .  Dur ing the course of  argument ,  the Court  asked the 

Appl icant ’s  Counsel  to  po int  out  exact ly  where the 

ev idence was that  showed communicat ions between the 10 

Magis t ra te  and the compla inant or  h is fami ly.  Counsel 

cou ld  not  do so.  The Court  was to ld  that  the invest igator 

was busy in  the Madlanga Commiss ion and was unable  a t 

th is  s tage to  prov ide any fur ther in format ion.  

 

9 .  In  the meanwhi le ,  Sta te  Counsel  informed the cour t  that  

because of  these a l legat ions of  misconduct  on the par t  o f 

the Appl icant ,  he deposed to an a ff idav i t  in  August  o f  2025 

ca l l ing  for  the mat ter  to  be invest igated.  L ieutenant-

Colone l  Schnel le  o f  the South Af r ican Pol ice  was tasked to 20 

invest igate  the mat ter.  Before  the proceedings 

commenced, the Sta te  prov ided an a ff idav i t  f rom the 

L ieutenant -Colonel  dated 14 t h  November 2025. The 

a ff idav i t  conta ins annexures which re fers to  ce l l  phone 

records obta ined f rom Magist ra te Keswa, who is the 

Magis t ra te  who adjud icated a t  the Appl icant 's  t r ia l .   Dur ing 

the course o f  h is invest igat ion,  he made contact  wi th MTN 

ce l l  phone serv ice prov ider,  as they had prov ided the 

deta i led ca l l  b i l l ing  l is t  o f  Magis t ra te  Keswa to the 

Appl icant .   He was informed that  th is  record was prov ided 30 

on the issue of  a  subpoena in  terms of  sect ion 205 of  the 

Cr imina l  Procedure Act .   In h is aff idav i t ,  he s ta tes that  he 

has subsequent ly  estab l ished that  the subpoena was fa lse.   
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MTN prov ided the Colone l  wi th  the or ig ina l  ce l l  phone data 

o f  Magist rate Keswa,  and he s tud ied the data .   He sta tes 

that  he cou ld not  f ind the ca l l  log as ident i f ied by the 

Appl icant  in h is Annexure 14 and ident i f ied in the 

annexures to  h is  (L ieutenant -Colone l  Schnel le ’s  a ff idav i t )  

marked Annexure LRS1.  He has at tached a pr intout  of  the 

or ig ina l  MTN ce l l  phone b i l l ing  record of  Magist ra te  Keswa 

for  the same per iod and marked i t  Annexure LRS2.   

 

10.  L ieutenant -Colonel  Schnel le  s tates in  h is  a ff idav i t  that :  10 

 
“The same ca l l  ent ry that  the Appl icant 
c la ims was a  ca l l  between the compla inant 
and Magis t rate  Keswa is  not  re f lected on the 
or ig ina l  document.”  
 

Th is ,  in  h is  words:  

 
“Clear ly  proves that  the informat ion on the 
Appl icant 's at tachments has been 20 
manipu lated to  present  a  fa lse te lephone 
ca l l .   Th is ca l l  log  was fa lse ly inser ted in to 
the ca l l  log  of  Magist rate  Keswa to 
misrepresent the t rue facts and to br ing fa lse 
in format ion to the cour t . ”  
 

L ieutenant -Colonel  Schnel le  asser ts  that :  

 
“The Appl icant  has resor ted to  desperate 

measures to  have h is  convict ion and 30 
sentencing set  as ide and fo r  the  cr iminal  
mat te r  to  s tar t  de novo .   He has exhausted 
every appeal  p rocess avai lab le to  h im and 
has now resor ted to  cr iminal  acts of  
i l legal ly  obta in ing  the personal  in format ion  
of  the Magist rate ,  and when a ca l l  could  
not  be ident i f ied  on the Magist ra te 's  ce l l  
phone b i l l ing,  a  fa lse ca l l  was inser ted to  
create the fa lse  impression of  co l lus ion  
between the  Magist rate and the 40 
compla inant . ”  
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He a lso contends that :  

 
“The in format ion re l ied upon by the 
Appl icant  was i l legal l y  obta ined and 
i l legal ly  a l te red to  present  a set  o f  facts  
that  support  th is  appl i cat ion  for  an 
extension of  h is  ba i l . ”  

 

11.  Fina l ly,  the L ieutenant -Colonel  sets out  facts on which 10 

he just i f ies the reason why h is  a ff idavi t  was provided 

under such urgent  c i rcumstances.  

 

12.  The Appl icant  wi l l  have an opportun i ty  in the course of  

vent i la t ing the rev iew appl ica t ion,  to  dea l wi th  a l l  th is 

mat ter.   The issue before  the Court  is  d i f fe rent .   I t  

concerns the extens ion o f  the order  that  th is  Court  gave 

on 16t h  December 2024,  admit t ing the Appl icant  to ba i l  

unt i l  the rev iew appl ica t ion has been fu l ly vent i la ted.  

Counsel for  the Appl icant  has conceded that  the Appl icant  20 

would  have to  show except iona l  c i rcumstances.   The thrust 

o f  h is  argument appears to be that  there would be no 

pre jud ice to  the Sta te  i f  the Appl icant 's  ba i l  was extended.  

He a lso asser ts  vehement ly  that  the Appl icant  is not  a 

f l ight  r isk.  

 

13.  On the o ther  hand,  Counsel  for  the Sta te  correct ly  po in ts 

out  that  the presumpt ion o f  innocence no longer ex is ts  at 

th is  stage.  Not on ly  is  the Appl icant  not  presumed 

innocent,  he has exerc ised h is r ight  o f  appeal f rom the 30 

very lowest Court  to the very h ighest  Court  o f  the count ry.   

He no longer has any fur ther  avenue of  appeal  ava i lab le  to 

h im. Ant ic ipat ing th is ,  therefore ,  the Appl icant  proceeded 

wi th  a  rev iew appl ica t ion ear l ie r  th is year.   As I  have sa id,  
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however,  the rev iew appl ica t ion in the main  is  mere ly  a 

regurg i ta t ion of  a l l  the issues that  were ra ised in  the 

Appl icant 's appeal .   I t  is  noth ing shor t  o f  an at tempt  to 

in t roduce a  new appeal v ia the back door.    

 
14.  The on ly  issue that  cou ld  be o f  any substance,  i f  there was 

proof ,  would  be communicat ions between the Magist rate 

and the compla inant or  persons close ly re la ted to the 

compla inant  dur ing the t r ia l  or before judgment  and 

sentence were passed.   Not on ly is the ev idence o f  such 10 

communicat ion tenuous,  vague, and unsubstant ia ted,  the 

State has now re futed th is  ev idence in the aff idav i t  of  

L ieutenant -Colonel  Schnel le .    

 
15.  I  accept  that  the Appl icant  has not  had an opportun i ty  to 

rep ly  to  th is  aff idav i t .  However,  i t  d id  not  seek such an 

opportun i ty  before th is ba i l  app l icat ion was argued.  In any 

event  I  regard the a ff idav i t  to  be important  ev idence,  and I  

accept  what  L ieutenant -Colone l  Schnel le  has set  out  in  h is 

a ff idav i t ,  as fur ther undermin ing the a l ready 20 

unsubstant ia ted and vague asser t ions made by the 

Appl icant  in  re lat ion to the Magis t rate 's conduct .  

 

16.  No except iona l  c i rcumstances o f  any k ind have been shown 

which would  induce th is  Court  to  extend i ts  order  granted 

on 16 t h  December 2024.   

 
a .  I  would a lso ment ion that  in the Appl icant 's app l ica t ion 

for  ba i l ,  he s ta tes that  the misconduct  o f  the Magis t ra te 

is  not  the pr imary issue on which he approaches th is  30 

Court ,  and yet  Counsel for  the Appl icant  submit ted to  

Court  that  i t  is  the pr imary considerat ion app l icab le to 

th is  app l ica t ion.   

b .  There are  o ther cont rad ic t ions between what  has been 
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submit ted to  the Court  and what is  conta ined in  the 

Appl icant 's papers.    

 
17.  The hard t ruth  is  that  the t ime has now come for  the 

Appl icant  to  submit  h imsel f  to  the correct iona l  supervis ion 

author i t ies to  cont inue h is  sentence: 

    

a .  He is  qu i te  ent i t led  to  proceed wi th  h is  rev iew 

appl icat ion.  His invest igator  can cont inue h is  work.    

b .  The Sta te  has l ikewise ind icated that  they intend to 10 

fo l low up what  they perce ive is  an at tempt  to  manipu la te 

and fa ls i fy  ev idence,  for  the purposes of  subver t ing the 

course of  just ice.  That ,  in  i tse l f ,  is  a  very ser ious 

a l legat ion.    

 

18.  I t  fo l lows f rom what I  have sa id  that  the Abppl icant ’s 

app l icat ion for  the grant  o f  ba i l  o r  for  the extens ion o f  the 

Court 's  order  in  th is  mat ter  dated 16 December 2024 is 

d ismissed. The Court 's  order  o f  16 December 2024 is 

conf i rmed.   The Appl icant  sha l l  p resent h imsel f  a t  08:30 am 20 

on 15 November 2025 to the Department of  Correct ional  

Superv is ion for  purposes o f  cont inu ing to  serve h is  present 

sentence.   

 

(The cour t  issued a wr i t ten order  contemporaneously wi th  the 

handing down of  th is  ex tempore  judgment) 

 

-  -  -  -  -  -  -  -  -  -   





 

 

 
 

 
       

     

          

     




