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ora l ,  par t l y  wr i t ten agreement  and that  the deceased 

and the second appl i cant  created r ights and 

obl igat ions between each other  which r ights a lso  

affected the f i rs t  appl i cant ,  Route 66.    

2 .  Secondly,  decla r ing that  the par t ly  o ra l  par t ly  

wr i t ten agreement  entered in to between the deceased 

and Mr de Beer,  in  respect  o f  the sa le of  deceased 's  

50% sharehold ing in  Route 66 and the  sa le of  the  

deceased's 100% sharehold ing in  the f i rs t  respondent  

at  the Vaal  Rugby Organisat ion (P ty)  L td,  I  shal l  re fer  10 

to  i t  as VRO is  a va l id  agreement  as at  26 August  2021 

and b inding on the deceased 's esta te.    

3 .  Fur thermore,  the appl i cants seek an order  declar ing  

that  the renta l  agreement  entered in to between Route 

66 and VRO in October  2016 was effect ive ly  cancel led  

as of  the 26 t h  o f  August  2021.    

4 .  Then the appl i cants seek an order  that  th is  Court  

make orders against  the,  the second respondent ,  who 

is  the appointed executor  in  B lomerus senior ’s  estate  

la te,  to  ref lect  th is  a l leged agreement  in  the l iqu idat ion  20 

and d is t r ibut ion account .    

 The appl i cants seek f ina l  re l ie f .   Thus,  insofar  as  

there is  any d ispute of  fact ,  that  d ispute of  fact  has to  be  

resolved on the  basis of  the facts as a l leged by the  

respondents together  wi th  the  facts a l leged by the 
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appl i cants,  which are,  in  fact ,  admi t ted by the respondents.    

 The appl icants contend fo r  an agreement  reached 

by way of  WhatsApp messages that  passed between 

Mr de Beer and the deceased.    

 I t  is  important  to  note that  i t  is  common cause that  

a t  the t ime of  the conclus ion or  the negot ia t ion and then the 

a l leged conclus ion of  th is  agreement ,  the deceased was 

unable to  speak,  h is  vocal  cords having being removed as a  

resul t  o f  cancer.    

 The inherent  p robabi l i t ies are thus that  the only  10 

real  manner for  the,  in  which the deceased could  

communicate wi th  anybody was in  some form of  wr i t ing,  

whether  emai l ,  text  messages,  or  even in  manuscr ip t  

le t ters.    

 The appl icants contend that  the agreement  reached 

between the par t ies had the fo l lowing tac i t  ora l ,  tac i t  and 

impl ied te rms.    

1 .  That  the renta l  agreement  as between Route 66 and 

VRO would cease to ex is t ;    

2 .  That  any arear  renta ls  owed by Route 66 to  VRO 20 

would be incorporated in to the sa le pr ice and wou ld 

form par t  o f  the agreement ;  

3 .  That  a l l  outstanding ut i l i t ies and o ther  debts owed 

by VRO would be taken over  by Mr de Beer and 

Route 66’s l iab i l i t y  as the sa le encompassed.   In  other  
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words,  Mr de Beer says he would be so le ly  responsib le  

for  the debt  of  VRO;   

4 .  Fur ther  te rms inc luded that  the deceased would  se l l  

100% of  h is ,  o f  the shareho ld ing in  VRO to  

Mr de Beer,  as  wel l  as the  deceased's 50% 

sharehold ing in  Route 66 would be so ld to  Mr de Beer;    

5 .  That  the purchase pr ice for  both sets of  

sharehold ing would be R4.8-mi l l ion;    

6 .  That  the sa le pr ice would be payable in  te rms of  a  

payment  schedule at tached to the founding aff idavi t ,  10 

those are month ly  amounts;   

7 .  The effect i ve of  the agreement  would be the 1s t  o f  

November 2021 but  then accord ing  to  Mr de Beer,  the  

deceased requested that  the agreement  commences 

ear l ie r  so that  the effect i ve of  the  commencement  of  

th is  agreement  o f  sa le,  would be  the 31s t  o f  August  

2021;  and  

8 .  Then,  f ina l ly,  tha t  s imul taneously wi th  the  t ransfe r  

o f  ownership of  the sharehold ing,  a  cover ing bond 

would be registered over  the immovable proper ty  20 

owned by the f i rs t  respondent  in  favour  of  the  

deceased,  that  i s  as secur i t y  fo r  payment  of  the  

purchase amount .   Addi t ional l y  the two appl icants 

would be respons ib le for  the costs associated wi th  that  

bond.    
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 I t  is  ev ident  f rom the founding aff idavi t  that  the  

regist rat ion of  a  bond over  the proper ty  of  the,  o f  VRO is  an  

essent ia l  term of  the agreement .   Only the f i rs t  and second 

respondent  opposed th is  appl i cat ion.   The deponent  to  the 

answer ing aff idav i t  is  the son of  the deceased,  Mr  Janus 

B lomerus.    

 There is ,  the d ispute of  fact  wh ich exis t  on the  

papers can be summarised as fo l lows:    

1 .  Mr B lomerus,  the  respondents,  contend that  whi ls t  

they accept  tha t  there had been negot ia t ions  as  10 

between the deceased and Mr de  Beer regard ing the  

sa le of  the deceased 's sharehold ing in  both Route 66  

and VRO, no f ina l  agreement  had,  in  fact ,  been 

concluded.    

2 .  The respondents a lso contend that  the te rms of  the  

agreement  contended fo r,  and tha t  is  the,  speci f ica l ly  

the regist rat ion o f  a  cover ing bond,  is  s t ruck by the  

provis ions of  sect ion 44 of  the Companies Act ,  that  is  

the new Companies  Act .   By v i r tue  of  sect ion 44 of  the  

Companies Act  whenever a company provides f inancia l  20 

assis tance,  whether  by way of  a  loan or  guarantee,  the  

provis ion of  secur i ty  or  o therwise,  to  any person fo r  

the purpose of ,  o r  in  connect ion w i th  the subscr ip t ion  

to  any opt ion or  any secur i t ies i ssued or  to  be issued 

by the company or  for  the purchase of  secur i t ies of  the  
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company,  un less the memorandum,  and i t  i s  on ly i f  the  

memorandum of  incorporat ion a l lows for  such an 

agreement ,  that  such secur i t y  to  be g iven,  that  a  

company may g ive such f inancia l  ass is tance subject  to  

the provis ions of  subsect ion 3 and 4 of  sect ion 44.    

3 .  Pr io r  to  f inancia l  ass is tance being g iven by a  

company,  the shareholders must  pass,  amongst  others,  

a  specia l  resolut ion adopted wi th in  the previous two 

years which approved such assis tance,  e i ther  for  a  

speci f ic  rec ip ien t  or  genera l l y  for  a  category  of  10 

potent ia l  rec ip ien ts and the board,  that  is  the d i rectors  

of  such a company,  is  sat is f ied that  (a)  immediate ly  

af ter  p rovid ing the f inancia l  ass is tance,  the company 

would sat is fy  the insolvency and l iqu id i ty  test  prov ided 

for  in  sect ion 4 of  the Act  and (b)  the te rms under  

which the f inancia l  ass is tance is  p roposed to be g iven,  

are fa i r  and reasonable to  the company.    

 I  am sat is f ied that  that  agreement  contended for,  

re la tes at  least  in  par t ,  to  the acquis i t ion by Mr de Beer of  

the deceased 's sharehold ing in  VRO and the proposed 20 

regist rat ion of  a  mortgage bond over  the proper ty  of  VRO,  

const i tu tes f inanc ia l  ass is tance.   In  th is ,  the Court  is  gu ided 

by the judgment  in  Karoo Auct ions (Pty)  L td v Hersman 

1951 (2)  SA 33,  a  judgment  of  the  fu l l  bench compr is ing of  

Reynolds and Sampson J.  The Court  found that  the  passing  



046028/2024–adj 7 JUDGMENT   
2025-09-09 
of  a  bond over  assets was f inancia l  ass is tance.    

 By v i r tue of  subsect ion (5)  o f  sect ion 44 of  the  

Companies  Act :  

“A decis ion of  a  board of  a  company to  

provide f inancia l  ass is tance,  contemplated  

in  subsect ion (2 )  o r  an agreement  wi th  

respect  to  the provis ion of  any assis tance,  

is  vo id to  the ex tent  that  the provis ion of  

that  ass is tance would be inconsistent  wi th  

(a )  th is  sect ion  or  (b )  a  prohib i t ion  10 

condi t ion or  requi rement  contemplated in  

subsect ion (4 ) . ”    

On the papers  before me,  Mr Kel ly,  act ing  for  the  

appl i cants,  were const ra ined to  concede that  no so lvency 

and l iqu id i t y  test  had been per fo rmed by the board,  which,  

a t  the t ime,  compr ised of  the deceased.    

 In  h is  heads of  argument  f i led on behal f  o f  the  

appl i cant ,  Mr Kel l y  sought  to  convince the Court  tha t  g iven 

that  the deceased was the so le shareholder  at  the  t ime in  

VRO, the non-compl iance regard ing the specia l  resolut ion  20 

to  be passed ought  to  be excused on the basis o f  there  

c lear ly  having been mutual  assent ,  that  is  the shareholder  

be ing fu l ly  aware.    

 The appl icants  cannot  succeed in  the re l ie f  they  

seek on at  least  two bases.  Given the factual  d isputes on  
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the papers,  I  am not  convinced and/or  sat is f ied that  the  

WhatsApp messages,  copies of  which are at tached to the 

founding aff idavi t ,  ev idence each of  the terms contended 

for.    

 On the respondents ’ vers ion,  a  meet ing was to  have 

been held,  a t  the very least  on 25 November 2021,  when 

Mr B lomerus jun io r,  the deponent ,  ar r ived at  the deceased 's  

home to f ind Mr de Beer and h is  g i r l f r iend t ry ing to  have the  

deceased s ign documents but  Mr  de Beer a lso te l l ing Mr  

B lomerus that  the at torney,  Mr  J immy de Kock,  the  10 

appl i cant ’s  at torney of  record,  was on h is  way for  a  

meet ing.    

 The appl i cants,  in  the boldest  o f  fashions,  in  rep ly,  

s imply deny these a l legat ions.   The inherent  probab i l i t ies of  

the respondents ’ vers ion demonst rate that :  

1 .  Some fo rm of  documentary ev idence must  have 

exis ted regard ing  the terms proposed and contended 

for  by  the appl icant .   I t  is  a lso  c lear  that  some or  

consul ta t ion were to  be scheduled between the 

deceased,  Mr de  Beer,  and Mr  de Kock.   That  20 

consul ta t ion,  apparent ly,  never  occur red.    

2 .  The ora l  agreement  cannot  be regarded as a va l id  

agreement  for  a t  least  two reasons:    

a)  There was non-compl iance wi th  the requi rements  

of  sect ion 44(3)  and by v i r tue of  subsect ion (5)  
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the agreement  is  vo id.  

b)  Fur ther,  insofar  as the regist rat ion  of  a  mortgage 

bond or  a cover ing  bond was by  a l l  accounts an  

essent ia l  term of  the agreement .   The 

incumbrance of  the immovable proper ty  of  VRO 

by way of  a  bond,  const i tu tes an incumbrance of  

land which,  to  my mind,  requi res the agreement  

to  be in  wr i t ing,  fa i l ing which,  the  agreement  i s  

vo id.    

 Mr Gibson,  on behal f  o f  the respondents,  argued 10 

and sought  to  demonst rate,  and manage to demonst rate that  

h is  c l ients,  even pr ior  to  the inst i tu t ion of  th is  appl icat ion,  

upon receipt  o f  a  d raf t  vers ion o f  the founding af f idavi t ,  

warned the appl i cants and the i r  a t torney of  the d ispute of  

fact ,  a  denia l  o f  the agreement  contended for,  demonst rated  

that  the appl i cants,  despi te  inv i ta t ions by the execut r i x  to  

do so,  fa i led to  provide documentat ion to  support  a  c la im 

against  the deceased 's estate and,  in  fact ,  wai ted some two 

years af ter  the appointment  of  the execut r i x  to  launch these 

proceedings.    20 

 The respondents contend that  the appl i cants ought  

to  bear  of  the costs of  a  d ismissa l  o f  the main app l icat ion  

on a puni t ive scale.   I  am not  inc l ined to  accede to that  

request  but  d i f ferent  considerat ions apply in  re la t ion to  the  

counter-appl i cat ion.    
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 In  the counter-appl i cat ion the f i rs t  respondent ,  

VRO, seeks a decla rator  that  the lease agreement  remains  

va l id  and that  the f i rs t  appl icant  in  the main appl icat ion,  

remains bound by  the,  those terms of  the lease agreement .    

 I  can f ind noth ing on these aff idavi t s ,  

demonst rat ing a va l id  cancel la t ion  of  the lease agreement  

as contended for  by the appl i cants.   The lease agreement ,  

as  one normal ly  f inds in  agreements of  th is  nature,  conta ins  

a non-var ia t ion c lause.   That  is  where the par t ies to  that  

agreement ,  Route 66 and VRO, had agreed that  the only 10 

manner in  which  the lease agreement  could be var ied or  

even cancel led,  was by way of  i t  be ing recorded in  wr i t ing,  

s igned by a l l  par t ies or  on behal f  o f  a l l  par t ies.    

 Accord ing I  f ind that  the lease agreement  

concluded between the f i rs t  appl i cant  and the f i rs t  

respondent  remains va l id  and b inding.    

 In  re la t ion to  the counter-appl i cat ion,  the lease 

agreement  conta ins a c lause,  ent i t l ing the land lord to  

puni t ive costs in  the event  of  l i t igat ion.    

 In  the resul t ,  I  grant  an order  in  the fo l lowing terms:    20 

1.  The main appl i cat ion  is  d ismissed wi th  costs,  

inc lud ing the costs of  counsel  on scale C.    

2 .  The counter -appl i cat ion is  g ranted in  that :    

2 .1  The lease agreement  concluded between the f i rs t  

appl i cant  and the  f i rs t  respondent  on 13 October  






