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pondent lacked jurisdiction, applicant was dismissed by operation of
law, in terms of section 14 ( 1) ( a ) of the Employment of Educators Act
76 of 1998, a deemed discharged — No dismissal as per Labour
Relations Act 66 of 1995 (LRA) triggered. Purpose by applicant: to set
aside order by third respondent, that second respondent lacked
jurisdiction to determine the applicant’s unfair dismissal dispute, no
dismissal per LRA but deemed discharge per EEA. Even then rationality




of the first respondent would be challenged under section 158(1)(h) of

LRA —powers to review decisions where State is employer.

JUDGMENT

GURA, AJ

Introduction

not bek
been deemed discharged. Thus, the -
Applicant’s address since 2021, under the auspices of the Employment of

Educators Act? (EEA) particularly section 14(2) provision, in 2025.

[2]  Section 14(2) of the EEA P

‘If an educator who is dee - to have been discharged under paragraph (a)
or (b) of subsection (1) at any time reports for duty, the employer may, on good
cause shown and notwithstanding anything to the contrary contained in this

Act, approve the reinstatement of the educator in the educator's former post or

. 1'any other post on such conditions relating to the period of the educator's
‘%, absence from duty or otherwise as the employer may determine. .

[3]  Thus, t : Respondent’s simple English and even during oral arguments
by Advocate Nhlapo-Merabe, who represented the State Attorney’s Office in
3loemfontein, on instructions by Mrs T. Moleko, confirmed same. That the
d * never made any representations to the Head of Department, which is
the Applicant’s remedy, on a deemed discharge and further argued that the

Applicant reported to a school of his preference and not where he was
appointed; he was notified of same, however, still absconded. The Applicant

T Act 66 of 1995, as amended.
2 Act 76 of 1998.




was represented by Advocate du Preez on the instructions of Kramer

Weihmann.

Background

[4] The Applicant placed on record that he was employed by the First Respondent
as a Post Level 1 Educator at Seemahale Secondary School from October
2015, Botshabelo, Motheo District, where he was employed as a senior school

mathematics teacher, teaching grades 8 to 10. In April 2019, thefApplicant was

Seemahale Secondary School, as that was the Applicant’s school that he was

d back at Seemahale Secondary

that he was then unilaterally transferred freemahaie Secondary School to

ted facts recorded these dates as 17 March 2021,
" *'s continued to report there until 29 April 2022. 8

Amohelang Primary School. The First Respondent argued same as material
common cause and un'}gN

transferred to Amohig glang, a

[5] Further,‘AppIicant argued that he was not allowed to sign a time register
sheet during this time. The Applicant reiterated that it has always been his case

-;:_@\ that he tendered his services at Seemahale Secondary School, where he was

ﬂ_.?xoff cially appointed. The Applicant was refused entry to the Seemahale
Secondary School, and his various enquiries to the First Respondent remained
unanswered. The Third Respondent failed to take this into account,
misconceived the nature of the enquiry and failed to determine the factual
question of whether the Applicant tendered his services during the period in
question. Thus, the Third Respondent's conclusion that the Second




!{.),,

\lv-‘,‘.

EL ‘ ﬁhe Applicant’'s case is that he then, on 6 May 2022, reported the matter to the

[6]

Respondent lacks jurisdiction was wrong. The First Respondent’'s argument,
being that the Applicant was not transferred back to Seemahale Secondary
School, nor given permission to report back there. The Applicant has not made
representations that would show cause why the First Respondent ought to

reinstate him, as per the provisions of section 14 (2) of the EEA.

The Applicant's case further being that upon his arrival at Amohelan@,grlmary
School, he became aware of a ‘cross transfer’ between the two scﬁmls
involving him and another staff member, Mr Ntsane. Argued further that thrs‘
cross-transfer was done without his prior knowledge or co§ent Argued further
that Applicant attended at the Free State Department faEducation's HR

Department to enquire about the cross-transfer and Was informed that there
were no records of any transfer and that, according ‘testhe online staff
establishment system, the Applicant was reg:stered at Seemahale Secondary

School. The Applicant placed on record “" athe, on 28 April 2022 , wrote a letter

¥

to the principal at Amohelang, Mr Khakk

au sta?g that he was going to report
to Seemahale Secondary School, as thls wasithe school at which the Applicant
was registered. A decision which the Principal, Mr Khakhau, announced to all

the staff members dun%a meeting and the Applicant thus accordingly started

to report back to S@gmahatfjegecondaw School. Itis the Applicant’s further case

also the Applicant was refused entry to the premises.

"V Free State Department of Education’s HR Department in person and

telephonically to SADTU during May 2022, with no success. The Applicant also
referred the matter to the Free State Department of Education’s Labour
Relations Department, where he was advised to refer the matter to the District

Director, Mr D.S. Moloi. It is the Applicant’s case that he sent an email to Mr




Moloi, but no response was received. The Applicant thereafter received a letter
of Termination of Service from the Department of Education. The same was
dated 11 November 2022 but was received by the Applicant only on 7
December 2022.

Point in limine raised by the First Respondent m

[8] The First Respondent, as a point of departure, placed on record that the issues’
to be determined by this court herein fall within the provisﬁns of section 14(1)
of the EEA. Thus, the provisions of the LRA are not 9ngage&gs there was no

dismissal of the Applicant, which may fall within its am \bi, Furthe: that even the

referral of an alleged unfair dismissal was premature witholit the Applicant

having exhausted the provisions of section 14(2)° of the EEA. The First
| Respondent does not generally have

=

the ambit of section 14* of the

Respondent argued further that the Thirt
jurisdiction to entertain matters that i.";__
EEA. That the deemed discharge and anyiestif

within
J ant decision taken by the First
Respondent would have been a consideration that is within the jurisdiction of

the Labour Court, undeg,section 158(h)° , read together with section 1 of the
Constitution®. The First "

Parties’ submissions

[9] o What is central to the issue concerns, as argued by the First Respondent, is the
%Wn of subsection (1) of section 14 of the EEA, which reads as follows :

Y

%%3 (1)  An educator appointed in a permanent capacity who—

(a) is absent from work for a period exceeding 14 consecutive days

without permission of the employer;

(b)

2 Abscondment that exceeds 14 consecutive days.

4 Head of Department.

5 Power of the Labour Court to review where the state is the employer.
& Values of the Constitution.




(c)

(d)

Shall, unless the employer directs otherwise, be deemed to have been

discharged from service on account of misconduct, in the circuml§%ﬁances

where—

(i) paragraph (a) or (b) is applicable, with effect from ’Eﬁe
day following immediately after the last day on which the

educator was present at work...

Applicant’s submissions

[10] The Applicant's argument is that the Third Re ponde
factual enquiry to determine whether the jurisdieti &

14(1)(a) and (2) of the EEA were met. That Thtrdé%espondent never required

any of the parties to lead evidence under oath, or in any other manner, which

[11]

‘In the absence of facts, in the form of evidence, being presented, what is there

(%, toevaluate? Nothing’

Ecation Health & Allied Workers Union on behalf of Punzi & Others®, wherein
the Labour Court held that :

‘5] | fail to comprehend how a dispute which hinges on the fairness of the
conduct of an employer can be decided (in the absence of a stated

case) without parties giving oral evidence. A decision made in such a

7[2021] JOL 53305 (LC) at para 18.
8 (2015) 36 ILJ 2345 (LC).




way means that the Labour Court must answer all the following

questions in the negative ...’

[13] The Applicant quoted the Labour Appeal Court in Arends & others v SA Local

Government Bargaining Council & others® where it said the following:

[11]

[15]

[14]

The decision of the representatives of the parties to limit themselves to
providing the arbitrator with a verbal account of the de relevant
to the conclusion of the collective agreement, as abasis f‘ ' htie_rp_arties
arguing the matter without leading oral testimony, was«%dwsgﬁ

%

The appellants are to some extent | f:“ of their own misfortune.

They placed the matter before the ar if there was a simple,
single issue capable of resolution "rest minimum of factual
matter. Their approach was neither prudent nor correct. When parties
desire to proceed without oral evidence in the form of a special case, it

is imperative tha

reshould be a written statement of the facts agreed

[15] The court held that:

119]

It must follow that the Commissioner's conclusion and also the

conclusions by the LC and LAC that the Council lacked jurisdiction
cannot be sustained. Accordingly, the appeal must succeed. Counsel

for the appellants urged upon us that in that event, given the time that

®[2015] 1 BLLR 23 (LAC).
102014 (5) SA 59 (SCA).
" Proclamation 103 of 1994, as amended.




has elapsed, we should order the employee's reinstatement. | do not
believe that we can accede to counsel's request. The effect of the
Council's order was to dismiss the employee's claim (that he had been
unfairly dismissed) for want of jurisdiction. Having taken the view that it
lacked jurisdiction — erroneously as it now turns out — the council did
not enter into the merits. Nor could it. (See Makhanya v University of

Zululand 2010 (1) SA 62 (SCA) ([2009] 4 All SA 146; [2009] 8 BLLR

@,

[16] The Applicant quoted from Nkabinde v Public Health Soci ]
Sectoral Bargaining Council & others'? wherein the Court held thaﬁ%

23] Where, on the other hand, theg’emr
tated in tefins of s 17(3)(a)() when
met, the employment

loyer erroneously regards

the jurisdictional requirements ‘...1.:_32..
relationship obviously does not teri ex lege. Instead, it is
effectively terminated (brought to an end) by the employer’s refusal to
#This was articulated as follows by Murphy AJA in his

in Solidarity, which carried the day in the SCA:

second appellnt, albeit on the incorrect categorization of his

- conduct as a deemed discharge, the third respondent refused

First Respondent’s submissions

[17] The First Respondent argued that the facts in Mogola and Another v Head of
) N Department: Department of Education NO' (Mogola) are similar to this case,
b . .
"ﬁ% fere in Mogola, the Labour Court emphasised that:
"...it is now trite that termination of employment in terms of section (14)(1) of the

EEA does not amount to a dismissal as envisaged under section 186 read with
section 191 of the Labour Relations Act (the “LRA").’

12 (2025) 46 ILJ 173 (LC).
'3[2012] 6 BLLR 584 (LC) at para 28.




[18] The First Respondent argued that Mogola was also discharged from service in
terms of section 14(1)(a); however, he had made representation in terms of
section 14(2). The bargaining council, in a ruling dated 6 July 2010, found that
it did not have the jurisdiction to entertain the dispute as a termination was by
operation of law."* The Court therein further reasoned that the jurisdiction of the
court in matters involving section 14 of the EEA is founded in the provisions of

section 158 (1)(h) of the LRA, read together with section 1 of th?: _Tz_nstitution,

on the principles of legality.'®

[19] The First Respondent argued, and same is common cause, tha; the Thlrd
Respondent, in paragraph 14 of the arbitration ruling, observes the above
principle in his analysis by stating that : ( i“‘-»g.

‘“14.  As the information was givengbyy %@:
was not able to make an ext lempore %cu fon,

N

a jurisdictional ruling in writic
ELRC has jurisdiction to deal withhi

b
as a preliminary issue, |

and therefore, | will make
g. | m6t therefore decide whether the
. .diSpute during arbitration. | must
first decide whether the applicant’'s dismissal is a deemed dismissal or
a dlsmiss@s envisioned by section 186 ( 1) of the Labour Relations
Act a%‘ amendm Accordlng to the Education Labour Relations Council

becomes apparent that there is a jurisdictional issue that had not been

determine, the panelist must require the referring party to prove that the

[20] Paragraphs 15 and 16 of the award, the First Respondent argued, are evidence
iu that the Third Respondent proceeded to embark on this exercise and correctly

fdetermined that all the jurisdictional requirements of section 14(1) have been

met, and what was referred to the Second Respondent was in actual fact a
deemed discharge and not a dismissal under the LRA. That the statute does
not afford the Second Respondent any jurisdiction to entertain matters of

deemed discharge by operation of law, based on the principle of legality. Even

4 |bid at para 20.
'5 |bid at para 33.
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if the Third Respondent had embarked on an exercise complained of by the
Applicant, it lacks jurisdiction to entertain any matter under the EEA.

[21] The First Respondent argued in their heads of argument that it is undisputed
that the Applicant was transferred to Amohelang Primary School. | proceed to
quote Third Respondent’s arbitration award, which reads : f&

6. The principal of Amohelang Primary School sent a Iette?D underzghe
heading ‘abscondment ‘ to the applicant on 20 July 2022 stating to the
appllcant that:” It has come to my attention thatlgou have not reported

have now exceeded fourteen ( 14 ) days e ortlng This is
regarded as abscondment according to the Employment Educators Act
1998 ( Act 76 of 1998 ). If thereu

but to recommend abscondr

any report, | am left with no option

e applicant received the letter and
did not report until he er from Head Office that he was

dismissed.

i The termlt:on of service was sugned on 07 November 2022 but he

76 of 1998 )... He was further notified that he has the right to refer the
matter within 30 days from receipt of this letter to the Director: ER & PM
jin Bloemfontein.’

[22]  InPhenthj

with a more S|m|Iar situation, held that:

‘Minister of Education & others', Mpati DP (as he then was), faced

%{) ﬁy ‘The upshot of all this, in my view, is that it may still be open to the appellant to
attempt reinstatement by showing good cause why she should be reinstated in

terms of s14(2).’

'8 (2006) 27 ILJ 477 (SCA) at para 29.
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[23] The Supreme Court of Appeal in Minister of Defence and Military Veterans and

Another v Mamasedi'" reiterated that:

‘It has been held by this court, dealing with similar provisions in other
employment-related legislation, that dismissal follows absence in excess of the
prescribed period by operation of law, consequently no decision igt@ken to
dismiss the employee that is susceptible to review, but that mgreaﬁer a
decision may be taken to reverse a dismissal if good cause for doing so;s

shown .’

[24] The First Respondent placed on record that, till this day, the «AQplrcant is yet to
trigger the provisions of section 14(2) of the EEA, v@ph ma’" complete his

cause of action in challenging any decision that is to ben made by the First

Respondent. There is thus no dismissal to invoke the jurisdiction of any Court.
ol
[25] The Constitutional Court in the ma ':‘"r of chba v Minister for Safety and
Security and Others'®, in the context of th cou‘%g jurisdiction being challenged,

Justice van der Westhuizen, who wrote the unanimous judgment of the Court,

...[T]he appli ant s pleﬁ\mgs are the determining factor. They contain the legal
basis of the cla undegﬁ;mch the applicant has chosen to invoke the court’s

found as follows :

competence.’ }" i

[26] | tur

W to consider the applicant's referral.

Applicant’s&ﬁ?i: E‘
\ ¥
[27]  The Applicant, in his referral, being an alleged unfair dismissal as per the First

Respondent, seeks the relief of reinstatement and compensation.

[28]  This Court thus examines the Applicant's referral for arbitration, at which, in
paragraph 3, the Applicant ticks the block for ‘Alleged Unfair Dismissal’.

[29] Given the importance of the referral with respect to the question of jurisdiction,
it is necessary to reproduce it herein:

172018 (2) SA 305 (SCA) at para 3.
'8 (2010) 31 ILJ 296 (CC) at para 75.
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3(c) Reason for dismissal unknown -spoke to Director Labour Relations 11
Jan 2023, said will revert, no feedback

6. RELIEF SOUGHT: Reinstatement plus compensation.

P SPECIAL FEATURES /ADDITIONAL INFORMATION

(b) Special Features %

Briefly outline any special features that tﬁ% LRC needs to note

- No feedback from Director Labour Relations on 11 Jan 2023,

no reason for dismiwﬁk@'
PART B % ‘
%:ix {'I:“ﬁ:i"f;
'%@g@'f
> Amﬂiy
Please give date of yoar dismissal : 11/ 1/2023
3 !NARY HEARING: NO REASON FOR DISMISSAL:

FAIRNESS /UNFAIRNESS OF DISMISSAL

(a) Procedural Fairness=No Procedures

(b)  Substantive Issues =No Reason.’

[30] Attached to the Applicant’s referral form, | see two certificates of indisposition.
One is from Motheo Pharmacy from 24 May 2021 to 25 May 2021. The second
certificate is from Dr L E Kodisang, consultation having taken place on 25
August 2021, in terms of which the Applicant was booked off until 31 August




[31]

(32]

[33]
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2021. Mr Khakhau confirms receipt of Abscondment Letter and that same has
been referred to the HOD Office, as per Human Resource Molehe MB.

Of utmost importance is page 36 of the award, containing the Applicant’s

response to the termination of services:

‘. | have never been appointed at Amohelang Primary School by the

Department of Education

| have raised and discussed my decision to stop reporlmg at @mohelang

Primary School with the SMT of the school before leaving the Sghée%
| have been denied to report on duty at Seemahale School from "&»May 2022

| have also brought this matter to the Mot ”
and | have noticed that my demand will neve
REPORT AT Amohelang Primary School.

Page 35 of the award l'.__‘l_‘.;_-, orm attachment is a termination of service in
terms of section 14 (1) (a)©
are not satisfied, you have thi
Relations ... WITHIN 30 DAYS\

Signed by o.:_,.-f f SG EDUCATION, on 7 November 2022.

[34], F Thus, the First Respondent’s Counsel's argument that, to date, the Director still
s

QG?WN Applicant to come and make representations is thus unfounded. The

ﬁst Respondent acknowledged during argument that yes, indeed, the
Aﬁf)llcant did report for duty, but at a school of his own choice. The Applicant’s
argument being that he reported and or wanted to report to the school he was
appointed at and registered at, being Seemahale Secondary School and not
Amohelang, which, as per the Applicant's argument, he was unlawfully and
unilaterally moved to.
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[35] The Pre-Arbitration Minute confirm, as per the Applicant, that:

‘8 EVIDENCE ON AFFIDAVIT

8.1

The law

None. Page 24 of the Paginated Bundle evidences Personnel
Administrative Measures (PAM), 2016 -Annexure A2), that
indeed Applicant was appointed for SEEMAHALE
SECONDARY SCHOOL, SUPERVISOR BEING MS MBOTHO.
Nowhere in these proceedings has the First Bg%p
the sitting of Second and Third Respond&n{ mgm of Ms
Mbotho nor her input. On Page 36 of % Applicants
RESPONSE TO THE TERMINATION he writes: * . Thave never
g, Primary School by the

been appointed at Amoh

my decision to stop
ool with my SMT of the
y

Whave been denied to report

Department of Education .f

reporting at Amohelang '.z,;.___

School before leaving the Schodim

on duty at Seemahale School from 3 May 2022 where | am still

appointed &%&:Depanment of Education ...l have also brought
to

the m$

Motheo District Director for intervention and |

ny demand will never be met If | continue to

[36] In SA ',33 casting rporation v Commission for Conciliation, Mediation &

8 the Labour Court held that desertion ( or absconding )

constltutes a breach of employment contract by repudiation of the contract.

r‘e%udlatlon and then to accept it. By electing to accept the repudiation , the

contract terminates , but this is a juridical act of the employer. When the

employer terminates the contract in this way , the termination amounts to a

dismissal , and section 188 applies. The dismissal must therefore comply with

the requirements of substantive and procedural fairness ( par 492-493 of the

judgment ).

9(2001) 22 ILJ 487 (LC).
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[37] In the Labour Court judgment of SAMWU v Dyasi 29 ,the court held that the
dismissal of a deserting employee was procedurally unfair , because the
employee was not afforded a disciplinary inquiry prior to the dismissal.In this
case the whereabouts of the employee were known to the
employer.Concerning a deserting employee who cannot be traced, the Labour

Court ( albeit in obiter) opined as follows :
tﬂ %
‘When the employee deserts and cannot be traced, th% mpI%r has no
practical choice other than to accept the repudiation. Where@iﬁere is no real
choice, it can probably be argued that the employer did not t&mmate the

contract.’

[38] Since the termination of employment is not bas ‘on the employer’s decision,
there is no dismissal and the employee is thus not entitled to a disciplinary

enquiry. The termination of ~._.:;_

loyment is also not subject to judicial review,

interpret the phrase * uf
mean that a discr

[39]
Another v MEC for Health??, the Labour Court expressed concern about these
‘!‘t}: provisions and the court referred to the ‘draconian procedure’?®. It was the
M gourt's view that reliance on the applicable disciplinary code was a less

restrictive method of achieving the same objective of enquiring into and
remedying an employee’s absence from work, and that the sections must be

invoked sparingly, and particularly where the employer has no other alternative.

202001 7 BLLR 731 LAC 735

2! See: Mahlangu v Minister of Sport and Recreation [2010] 5 BLLR 551 (LC) at para 14.
22[2003] 12 BLLR 1242 (LC).

23 |bid at 1249E.
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For example, where the Respondent was unaware of the whereabouts of the
employee, or could not contact her or him.?* These were obiter remarks, and

the South African courts continue to give effect to these provisions.?®

[40] The jurisprudence above is to the effect that the Third Respondent was to have
heard evidence to make a determination if the jurisdictional requirements for
the deeming provision existed and if the Applicant was, in fact, dismissed by
operation of law. Moreover , the Respondents knew of the Applicant’'s
whereabouts .Respondents argued that Applicant did rep%for duty , however
, at a school of his own choice. The common cau%e beiﬁ‘—gi‘\t_.hat Applicant
reported at the school he was appointed at , albeit b rg_gi-‘.ed to sign a
register .Representations had been made by the Ap;;lji'éé;ﬁt to the First
Respondent’s representatives , who areste,have escalated the same, to the
ultimate relevant HOD : Free State D p: rtmentg{ Education. Moreover , the 30
day period long lapsed. Thereby, the i_'rsf 'B@pondent’s point in limine is
dismissed. Applicant’s case is not at all pret?nié'i?ure before this Court.

[41] In the premises, the folt@ying order is made:

A
ig- i y |

r
i

Order

1. The First Respondent's point in limine is dismissed with costs.

L Gura

Acting Judge of the Labour Court of South Africa

b

24 |bid at 1249 F-G.

25 A, van der_ Walt, D. A.brahams & T. Qotoyi, “Regulating the Termination of Employment of Absconding
Erg%c;jqeeés_m the Public Sector and Public Education in South Africa: A Preliminary View”, Obiter, 37(1)
40-146,
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