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Bet@re court are three unopposed applications seeking similar relief and relying on
“substantially similar factual background. Although they have not been
banSGlidated into a single application, for purposes of this judgment and for the
sake of convenience, | will treat them as if they are a single application, save where
it needs to be pointed out that the factual distinctions have any impact on the merits

or the relief sought.



[2] All three applications are brought in terms of section 158 (1)(h) of the Labour
Relations Act' (‘LRA"). In all three cases, the applicant seeks to review its own

decision relating to the appointment of an employee.

[3] “Metrorail” provides commuter rail services. Commuter rail services by and large,
provide poor communities with essential public transport?
appointments investigated by the Office of the Public Protec

report discussed in what follows thus concerned the qu&liﬁcéticns

of persons hired to provide mainly poor people in the W@siern Cape with essential

train services.

[4] Section 195 of the Constitution provides that in ppointment to the public
administration a high standard of professional ethics must be promoted and

maintained, and appointments should promote the efficient, economic, and

effective use of resources and performance.

[5] The first application concern
applicant’s Senior Manager:y Human Resources on 2 August 2012. (“the Jack

intment of Thembalethu Jack as the

application”)®

concerns the appointment of Cecelia Jam-Jam as its

transformation on 1 April 2014. (“the Jam-Jam application”)*

[71  The third appiication concerns the appointment of Lumkile Richard Mzukwa as
Area Manager: Customer Services on 4 September 2013 (“the Mzukwa

application.)®

e Office of the Public Protector (“the PP”) is the first respondent in all three

cases.

T Act 66 of 1995, as amended.

2 Rail Commuters Action Group v Transnet Ltd t/a Metrorail 2005 (2) SA 359 (CC) at para 8.
S case number C389/2024

4 case number C391/2024

5 case number C390/2024.



[9] Report number: 37 of 2021/22 compiled by the PP is entitled “Report on an
Investigation into Allegations of Improper Conduct and Maladministration by

Metrorail: Western Cape Relating to the Appointment of Staff'.

[10] | quote at some length from the executive summary (excluding portions not here

application:
‘Executive Summary

(i)

From the information provided by the Complainants and obtained from the
initial enquiries made, it was established that some of the allegations were
unsubstantiated or without merit. It also transpired that Metrorail had
already taken disciplinary and corrective action in respect of several of the
incidents complained of.

(v) It was, therefore, decided to focus the investigation on the following
allegations made in the complaints that were lodged and the information
obtained, namely:



(a)

(b) The alleged improper appointment of Ms Jam-Jam by Metrorail as

Transformation Manager on 1 April 2014,

(©) The alleged improper appointment of Mr Lumkile Mz
Mzukwa) as Area Manager Customer Services and,

as Customer Services Manager in 2013,

(d)

(e) The alleged improper appointment ofd/

and amounted to

conduct, as described a

maladministration.

was improper and constitutes maladministration.

Whether the appointment of Mr Mzukwa as Area Manager
Customer Services and subsequently as Customer Services
Manager in 2013 by Metrorail was not in accordance with the
relevant laws and prescripts regulating the recruitment and
selection of staff by Metrorail and if yes, whether Metrorail's conduct

was improper and constitutes maladministration.

(d)



(vifi)

x)

(e) Whether the appointment of Mr T Jack as the Senior Manager:
Human Resources by PRASA in 2012 was not in accordance with
the relevant laws and prescripts regulating the selection and
recruitment of staff by PRASA and if yes, whether PRASA’s conduct

was improper and constitutes maladministration.

The investigation was conducted in terms of section
Constitution and sections 6 and 7 of the Public Protecté#@'
the exchange of correspondence with PRASA[
Complainants, the evaluation and consider
submitted and obtained, and consideration

laws and legal prescripts.

The Acting Regional Manager of Mé{&wail: Wéétem Cape and the Group
Chief Executive Officer (GCE X PRASSA aqﬁhe persons implicated or
that could be affected by t
were afforded an opportunit P ereto, in terms of section 7(9) of
the Public F’rotegt}dﬂiét The responses received were considered during

\obtained during the investigation

the invest%gatioﬁﬁ’ |y

fh’gi} evidence and information obtained during the
iblic Protector makes the following findings:

,,;;Rééarding whether the appointment of Ms Jam-dam as
Transformation Manager on 1 April 2014 by Metrorail was not in
accordance with the relevant laws and prescripts regulating the
recruitment and selection of staff by Metrorail and if yes, whether
Metrorail's  conduct  was improper  and constitutes

maladministration.

(aa) The allegation that the appointment of Ms Jam-Jam as

Transformation Manager on 1 April 2014 by Metrorail was

not in accordance with the laws and prescripts regulating




(©)

the recruitment and selection of staff by Metrorail, is

substantiated.

(bby  Her appointment by Metrorail contravened the provisions of
section 195(1)(i) of the Constitution and paragraph %4 of the

Recruitment and Selection Policy, as it did not ply with

the minimum requirements for the position & ned

and advertised by Metrorail.

(cc) Metrorail's _conduct accordingl

s regulating the recruitment and
Metrorail and if yes, whether Metrorail's conduct

was imp stitutes maladministration.

(aa) Theall ion that the appointment of Mr Mzukwa as Area

Manager Customer _Services _and _subsequently _as

Customer Services Manager in 2013 by Metrorail was notin

accordance with the relevant laws and prescripts regulating

the recruitment and selection of staff by Metrorail, is

substantiated.

(bb)  His appointment by Metrorail contravened the provisions of
section 195(1)(i) of the Constitution and paragraph 14 of the
Recruitment and Selection Policy as Mr Mzukwa did not
comply with the minimum requirements for the position, as
determined and advertised by Metrorail.

(ccy  Metrorail's conduct _accordingly constitutes  improper

conduct as envisaged in terms of section 182(1) of the




Constitution and maladministration_in_terms_of section
8(5)(a) of the Public Protector Act.

(&) Regarding whether the appointment of Mr T Jack as the’ Senior

selection and recruitment of staff by PRAS/
PRASA’s conduct was improper and consti

(aa) The allegation that the aomoin’fiﬁent of Mr Jack as the Senior
2012 by PRASA was not in

(bb) ointméf%%?z;z'ggrgirééii}ened the provisions of section
) of the Constitution and paragraph 14 of the

‘and Selection Policy as it did not comply with

mum requirements for the position as determined
ised by Metrorail and/or PRASA.

SA’s conduct accordingly constitutes improper conduct

as envisaged in terms of section 182(1) of the Constitution

and maladministration in_terms _of section 6(5)(a) of the
Public Protector Act.

The appropriate remedial action taken in terms of section 182(1){(c) of the
Constitution is the following:

(@) The GCEO of PRASA to:

(aa) To approach a court to review the appointment of Mr Jack

and for a just and eguitable order when considering the

consequences thereof. In this regard, it should be noted that
the Constitutional Court held in In Khumalo and Another v




Member of the Executive Council for Education: KwaZulu
Natal [2013] ZACC 49; that appointments made irreqularly
are not automatically null and void because the appointed
candidate has labour rights. . It was further held in/;_yk_;_is case

considering the consequences  of

unlawful.

(bb)
the salary paid to Mr ular expenditure. Note is
also taken that PRASA Iso advised the Public
Protector that there is nderway to deal with the
matter includ%fjg the rehfgedia! action as per the National
Treas proce"s%’e,:;‘;.ﬁ,k;;,a 'l
(b) The R er of Metrorail: Western Cape to:
(aa) “'"Ft:»,an oach a court to review the appointments of Ms Jam-

Jarrf;ancfl\/lr Mzukwa and for a just and equitable order when

- gonsidering the consequences thereof.

Take appropriate action based on the engagement with the
National Treasury and PRASA’s internal auditors to declare
the salaries paid to Ms Jam-dam and Mr Mzukwa as

irregular expenditure.’® (Own emphasis)

- The case made out by the applicant

[1 ‘i] __This application is brought in terms of Section 158(1)(h) of the LRA. The applicant
seeks to review its own decisions relating to the appointments of the three named

individual respondents referred to in the report of the PP as set out above.

5 Portions of the quote not directly relevant to these proceedings have been omitted. The underlining has
been added.
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[12] The relevant persons, posts and dates are as follows:

12.1  Jack on the 2nd of August 2012, as a Senior Manager: Human Resources.

12.2  Jam-Jam as its Transformation Manager on 1 April 2014.

12.3  Mr Mzukwa as Area Manager Customer Services on 1 April

subsequently as Customer Services Manager on 4 Septe

consequences of these irregular appointments.

[14] The purpose of bringing these applicatiqfé iyé';subh, Dy the applicant to be the

duty of organs of state to uphold the ruléf‘gf law and act in a transparent fashion.

[16] The nucleus of these appli manates ffém Paragraph 14 of the Selection

and Recruitment Polic articularly the part on Shortlisting and

‘the numbet’ga;;),f shortlisted must be limited to and restricted to

candidgtes whdm‘eﬁa inimum requirements of the position as advertised.’

The appoiniy éck,_ il

[16] .The Appiicant in appointing Jack, contravened the Policy by acting in a manner
\é\{hik’ﬁf}"jit concedes was irregular, improper and constitutes maladministration for

the following reasons:

The appointment of Jack was unsubstantiated in that there was non-
compliance with the minimum requirements for the position as determined

and advertised by the applicant;



[17]

[18]

11

16.2  The appointment of Jack, the applicant also concedes, constituted improper
conduct in terms of section 172(1)(a) of the Constitution.”

The non-compliance with this section is said to have been caused by ald viation

relevant HR experience. According to the applicant he als

candidate in the interview process.

application, the applicant also confirms

respondent’s findings.

During the iny €, the applicant did not dispute the evidence obtained

during nd undertook to accept any adverse reasonable remedial

was the following:

A court was to be approached to review the appointment and for a just and

equitable order; and

" A court must declare any conduct that is inconsistent with the Constitution invalid to the extent of its
inconsistency.
¥ The post in question was a senior post and carried a cost to company package of R1 148 724.
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21.2 It should take appropriate action based on engagement with the National
Treasury and the applicant's internal auditors on financial consequences or

expenditure relating to the second respondent's appointment.

[22] With regard to the taking of remedial steps, the applicant submits thald vant

that none of the unsuccessful applicants for these posts challenged the out

unlawfully and or fraudulently. (The submission seem:

personal culpability on the part of the individuaé;/’ré:ép‘o_d

[26] ‘ciéntfs dut},{to approach this court to give effect to the decision of the

_ ed out by the applicant that in the matter of Economic Freedom

“The power to take remedial action is primarily sourced from the supreme law itself.
And the powers and functions conferred on the Public Protector by the Act owe

their very existence or significance to the Constitution, just as roots do not owe

9 2016 (3) SA 580 (CC) at paras 64 to 66. This is the decision which found that President Jacob Zuma
breached the South African Constitution by failing to implement the recommendations in the Public
Protector's Nkandla report.
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their life to branches, so are the powers provided by national legislation incapable

of eviscerating their constitutional forebears into operational obscurity.”"°

And

[27] The power of the courts in constitutional matters i;sf,gjg;ri
of the Constitution which enjoins a Court to déé&are in
inconsistent with the Constitution. When,

as an employer, on such grounds as are pe

concern an act of the Statevfégéﬁan:,eifﬁp!der.

[28] As faras appropriate aétign is concerned, the applicant’s submission was
that, aside from ' appointments and possibly calling on the auditor
general to d 3 pecified, no orders should be made against the

[29] The’éip‘p’ljygéfﬁ%’ 5 submission is that it would be impermissible for the individual

1

hondents ‘fo be punished in anyway whatsoever for the jirregular appointment .

d', reliance was placed on the decision of the Constitutional Court in

alo and Another v Member of the Executive Council for Education: KwaZulu-
 Nat 1'? where the Constitutional Court held - so submitted the applicant - and organ
 of state was not merely entitled but duty bound to seek redress of an irregularity in

a court of law.'® At para 62, the Court also said the following:

10 Ibid at para 64.

" Ibid at para 74.

12 (2014) 35 ILJ 613 (CC).

1 Paragraph 21 of the applicant's heads of argument quotes this alleged passage from the CC’s judgement: “Irregular
appointments are potentially unlawful. Appointments made irregularly are not automatically null and void because
the appointed candidate has labour rights, only a court can grant a just and equitable order in terms of Section 172(1)(b)
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'62] Section 11(2) must be read in the context of the state's obligations under
section 195(1)(i) of the Constitution and the right to fair labour practices
under section 23 of the Constitution. Section 195(1)(i)
importance of ensuring that appointment processes in the p

apply for employment at a state institution. It
were to employ persons who do not r

f)plication.

of the Constitution , when considering the consequence of declaring the decision unlawful until a court pronounces
on the validity of the act (appointment, the act exists in fact and has legal effect in terms of which legal consequences
will continue to exist. The court explicitly viewed functionaries as being not entitled but duty bound to seek redress
of an irregularity in a court of law'. The applicant's heads of argument unhelpfully fail to reference the paragraph
numbers of paragraphs from judgments directly quoted in their heads. In most of these instances I was able through
considerable effort to source, find and footnote the relevant paragraph after reading the whole judgement. I

else's summary of the decision as the legal principles cited are correct.



[33]

[34]

[35]

[37]

15

The affidavit in the Jack application at paragraph 46 says that this implementation
plan is annexure PP 13. Annexure PP 13 is an internal document dealing with the
transfer of Jack. Annexure pp14 is an internal report to the CEO by the acting
executive human capital management which discusses the remedial action could
be taken to comply with a report of the PP. There is accordingly no evidep%efore

this court implementation plan was submitted to the PP.

The founding affidavit notes that at the time that the applicanti
was

improper and unconstitutional.

On 4 July 2023, the applicant
an offer for a voluntary sevetat age — VSP. The closing date was 21 August
2023. Jack did not app gedly dt
employment. He was; howev IWapproached by the employer after the closing
jei , for a VSP, which he then did on 16 November
2023. (The I i s (prompted by the employer to apply) for this VSP were

obvio

he founding affidavit is dated 7 August 2024. It submits that the applicant holds
the view that bringing this application is academic and moot, given that the
applicant has taken steps to correct the irregular appointment and Jack is no longer

in the employ of the applicant.



[39]

16

This initial stance notwithstanding, the applicant, however, met with
representatives of the PP on 3 May 2024 to discuss the possible mootness of an

application. It noted that measures to correct the irregular appointm !

Shtion that the individual

y general impression is that the culpable parties are being shielded, and the
applicant regards the PP’s report as much ado about nothing. What is missing from

the narrative is an explanation for the motivation for making these unlawful

'4 The interviews are conducted by panels. The interviews are obviously preceded by a shortlisting process.

15 The annexure is a 34 page finding dealing with 14 charges made against Mthuthuzeli Swart. None of these
charges relate to the appointments applicant secks to have set aside in this case and it is not apparent to me why this
document was annexed to the applicant's application.
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appointments. The court is told to accept that none of the appointees were in any
way to blame for their having been appointed, even if they did not meet the
advertised requirements. This is, however, stated as a conclusion, but no evidence

is provided to explain the decision to ignore the compulsory advertiéed Criteria.

decided to place no evidence before the court, which wcuid permtt |t to come to

any other conclusion.™ It is also obvious that the papers track the CC’s decision

in Khumalo with a view to driving a court to a conchsnon that, although the

unlawfulness of the conduct is not contesi
runs the argument, applicants for jobs \
be blamed if they simply try their Juck by a
getting appointed. -

Condonation

[44] The deponent says t
2021, but the applicant onlyappointed its current legal representatives in or around
- 2022 to consider and bring an application to the Court.

application. The notice of motion was signed on 30 August 2024, that is, almost

three years after the PP’s report had been received.

s submitted by the applicant that the respondents will not suffer any prejudice if
condonation is granted, whereas the applicant will suffer irreparable harm ‘as they

16 The procedure or context through which matters of this sort must be brought to court is a cause of concern. A set
of facts is brought to the attention of the PP by a whistleblower. A finding is then made unconstitutional conduct on
the part of the organ of state which is also directed to approach a court to give full effect to the PPs findings. It is
then expected that the organ of state which was found to be breach of the Constitution will change its spots and
expeditiously file papers in which they will enthusiastically seek to reveal all to promote transparency, the
Constitution and the rule of law instead of protecting the governing incumbents and appointees who would have
come to no harm but for actions of a whistleblower.
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would have failed to comply with the findings and recommendation of the Public
Protector which are statutory and binding’. The court declining to hear the case
‘would also entail that the applicant is defiant (sic) of the supremacy of the
Constitution particularly the provisions of section 191(5) of the Constitution’

The PP’s non-participation in these proceedings

[471 The PP did not file papers or present arguments. This was surpri
no order was sought against her, it was the PP that had reg ired the pplicant to
on whether:

bring these proceedings and her views could have assiste

required to file heads of argum@nt and 5 also directed to appear at the
proceedings and present oral argument with reference to authority on what it
'ust and equrtabie relief on the facts of these three

submitted would consti

cases.

[49] No heads of!atguurheht W ed by the PP, but Ms S Langeveldt from the office

of the PP was. ;oresent a, he hearing. She explained that she was not a lawyer and

that i be requzred to obtain legal services. At the completion of oral
argu applicant, an order was made by agreement that the first
‘t';ééponfie , Id, after obtaining legal advice, file heads of argument on or before

12September 2025, to which the applicant could reply before 19 September 2025.

September 2025 first respondent wrote to the registrar to advise that it could
ot procure external legal advice by 12 September 2025 and after apologising to
the court for failing to act on the courts directive said ‘We have requested the
Applicant’s attorneys fto indulge us in this regard, by requesting that we agree to
have the timelines revised, in order for the [PP] to participate meaningfully in the
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matter’. The first respondent was informed by the registrar that a court order could
not be altered in the absence of a formal application. No such application was
brought and nor were the heads filed late, together with an application for

condonation. This court must accordingly assume that the first respondent in the

end resulf, decided or was advised not to file written argument.
Explanation for the delay

[51] The applicant fails by a considerable margin to adequatel

several years in launching this application. My impresgi

conduct.
Prospects of success / mootness

[52]  Solidariteit Helpende Hand NF Others v Minister of Cooperative Governance

wing summary of the relevant principles

of the reasons for that rule being that a court's purpose is to adjudicate
existing legal disputes and its scarce resources should not be wasted away
on abstract questions of law. In President of the Republic of South Africa v
Democratic Alliance, the Constitutional Court cautioned that “courts should
be loath to fulfil an advisory role, particularly for the benefit of those who

have dependable advice abundantly available to them and in

17 (104/2022) [2023] ZASCA 35 (31 March 2023).
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circumstances where no actual purpose would be served by that decision,

e

Now .

[13] However, this principle is not an absolute bar against deciding moot

require that it be decided’. In Independent Electoral
Langeberg Municipality, the Constitutional Court held

must be exercised according to what t
A prerequisite for the exercis*»e"/'éfthie“ |
which this Court may make WIE have soni practical effect either on
the parties or on others Other factozsf? hat may be relevant will

include the nature anci extent of the practlcal effect that any possible
order might have, the fmpor’tance of the issue, its complexity, and

the fullne erwise of the argument advanced.”

This case is now moot bé’g;;g e employees whose appointment might

> of this case are still in the employ of the

have been affected by the o tc

a direcﬂtpr,_io
hed t ourt in a position to conclude that making such a decision to

be in the interests of justice.

a ued that applications such as this are brought to promote the public good and

ot for the benefit of the applicant, the question arises as to whether or not court’s

should condone the late filing in order to promote the rule of law and for the public
benefit even though there has been no proper explanation for the lengthy delay

and the case has become moot.
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[55] The case is, however, and probably by design, moot as the applicant self-evidently
took steps to ensure that by the time this case got to court, the affected employees
were no longer in their employ, and so the realissue in a case such as this, pamely
whether the appointments should be nullified (with possible consequfef ial relief),

did not arise.

[56] Making an order in these circumstances would, in my opini ansistent

with the objects of the rule of law, as it would, in effectQrubber-stamp

noncompliance with the rule of law.

[57] If the office of the PP wishes to make sur been substantial

p stigate whether there
#hon-compliance with the

any named officials or legal

compliance with its report, then it may find.it

[58] f eeking an order to set aside the appointments

o’understand what the point would be in the court

been pointed out, courts do not dispense academic legal

nimum requirements for this post included a three-year legal or human

sources degree or diploma.

Cecilia Jam-Jam’s highest qualification was a Certificate in Office
Administration and Computer Training. This notwithstanding she was rated the

'8 1 should clarify that although I have found that the application is moot I do not in so finding hold that the PP was
required to agree with the applicant was thereby excused from bringing this application to court, as had been
required in the PP’s report. The applicant could not excuse its own inaction by simply deciding of its own accord -
and without approaching a court - that the application had become moot.



[62]

" February 2014 which motivated for appointment.

22

best candidate and appointed at an annual salary of R434 623 per annum from
1 April 2014,

Apart from asserting that she was blameless as process the applicant’s papers

fail to explain why the selection panel did not apply the minimum requirements

Jam-Jam also did not apply for a VSP but was app?éﬁached and encouraged {o
apply after the expiry date. Her employment {; n 20 November 2023,

and she received a package of R415 825,9

erServices

Appointment of Lumkile Mzukwa as area rriéhhaqer: Cgs .

[63]

[65]

In the case of this post the shortlisted 6é'hd:i§iéfé was required to have a B.Com

or equivalent degree an um of four years’ experience in a service and

logistics environmentan tistomer service experience.

Lumkile Mzukwa held a | gree in social science (and not a degree in

commerce; not have any of the requisite experience required. On 15

March 2003 he wa plomted to this position in salary group 109.

agraphs are repeated in the part of the affidavit that deals

with hiS appemtment in other words that he was in no Way blameworthy in bemg

umkile Mzukwa did not exit via a VSP as he was dismissed for serious
misconduct on 11 March 2022. The charges he faced and the reasons for his

dismissal do not appear from the papers.

Failure to make out a proper case
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[67] The founding affidavit of the applicant in Jack is inherently contradictory.' On
the one hand, the deponent, Naledi Modibeni, Chief Human Capital Officer of
the applicant, submits that the application is brought to give effect to the rule of
law and the South African Constitution.

would be rendered moot.

[69] The applicant’s conduct in pointments in the first place, in the

PP’s report and in the late filing of self-

ult of each flawed appointment. In addition, the court should make orders

hich it considers ‘just and equitable considering the recommendations of the

%@’Wst respondent and all the pleaded facts placed before the court by the

X

applicant”

[71] As [ have found that all three cases are moot as regards the main prayer to
set aside these appointments, | would also decline the granting of these further

I” Most of this affidavit is also cut-and-paste into the founding affidavit in the other applications.
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prayers. | accordingly leave open the question of whether Labour Court would
in either event have jurisdiction to grant relief of this nature. | should add for
completeness that in each case it is submitted in the affidavits that although the
expenditure incurred was irregular it was not fruitless and wasteful as the

appointees were found to be “competent with the pre-requisite skills ta#iold the

position on merit’.
[72] The application is accordingly dismissed. Costs were not sought.

Order

1. The application is dismissed.

2. There is no order as to costs.

C. Kahanovitz
Acting Judge of the Labour Court of South Africa

Appearances:

For the Applical Adv J. Malema

Instructed by: Padi Inc Attorneys






