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In the matter between  

 10 

NATIONAL EMPLOYERS' ASSOCIATION  1S T  APPLICANT  

 OF SOUTH AFRICA  

SAKELIGA NPC  2N D  APPLICANT  

AND  

MINISTER OF EMPLOYMENT  1ST RESPONDENT  

AND LABOUR   

DIRECTOR-GENERAL OF   2N DRESPONDENT  

THE DEPARTMENT OF EMPLOYMENT AND LABOUR  

COMMISSION FOR EMPLOYMENT           3RD RESPONDENT   

  20 

  

J U D G M E N T  

 

MOSHOANA, J :  Having taken in to considerat ion  the fact  that  

th is  mat ter  is ,  as Mr D ’Ol ive i ra  submit ted ,  of  nat ional  
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importance,  I  was  in i t ia l ly  minded to reserve my judgment  in 

order  to  a l low the Const i tu t ional  Court  an opportuni ty  to  make 

a decis ion  but  the c i rcumstances seem not  to  permi t .  For  

pract ica l  reasons,  i t  is  point less for  th is  Court  to  make a  

decis ion whi ls t  the decis ion of  the Const i tu t ional  Court  pends 

on the same re l ie f .   That  notwi thstanding ,  both counsel  seem 

to be of  the v iew that  th is  appl ica t ion must  be determined  

wi thout  any fu r ther  delays .    

 Before me is  an appl icat ion seeking leave to 

appeal  the  judgment  and order  made by th is  Cour t  on 28 10 

August  2025.   I t  is  unnecessary for  the purposes of  the 

present  judgment  to  deta i l  the facts of  th is  case  s ince they 

have been set  ou t  in  some re levant  deta i l s  in  the impugned 

judgment .   In  an appl icat ion of  th is  nature,  the Court  is  

guided by the provis ions of  sect ion  17 of  the Super ior  Court  

Act .  Out  of  that  sect ion,  there are two bases upon which an 

appl icat ion fo r  leave to appeal  may be granted.   

 Th is  Court  must  form an opin ion  as to whether  

there are prospects that  another  cour t  would  not  may come 

to a d i f ferent  conclusion.   Secondly,  the Court  must  a lso 20 

consider  whether  there are compel l ing reasons why the  

appeal  should not  be heard.  On compel l ing reasons 

requi rement ,  the sect ion provides,  as an example,  the issue 

of  conf l i c t ing judgments.    

 Now,  in  consider ing th is  appl ica t ion,  the f i rs t  
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quest ion that  th is  Court  must  look in to is  whether  another  

cour t  would come to a d i f fe rent  conclusion.   Mr Nalane made 

a submission to the ef fect  that  the order  that  th is  Court  made 

is  not  f ina l  in  ef fect  on the basis that  there is  s t i l l  a  pending 

par t  B.    In  retor t ,  Mr D’Ol ive i ra ,  submit ted  wi th reference to 

the Knox  Darby  case that  a refusal  to  grant  an in ter im 

in terd ict  is  appealable.    

  In  reply,  re ference was made to the  Const i tu t ional  

Court  decis ion of  Lebashe .   Wi thout  necessar i l y  decid ing the 

appealabi l i t y  issue,  what  is  appl icable to  th is  mat ter  is  that  10 

there is  a par t  B appl icat ion .  That  par t  B appl icat ion  has the  

ef fect ,  i f  i t  is  determined,  e i ther  granted or  refused,  to  af fect  

the determined par t  A.   This par t  A,  whether  par t  B is  refused 

or  granted,   I ts  route  or  ef fect  wi l l  end.   

 The grant ing or  re fusal  o f  par t  B ,  pract ica l ly ,  would 

mean the end o f  par t  A.  Wi thout  decid ing the quest ion  

whether  refusing an in ter im in terd ic t  is  appealable or  not ,  the 

approach I  take is  the pract ica l  e f fect   o f  an appeal  in  re lat ion 

to th is  mat ter .    

 My take is  that  par t  B is  having huge ef fect  on th is  20 

mat ter ,  and i t  sha l l  be point less for  th is  Court  i f  the leave to 

appeal  i s  granted,  because the Court  o f  appeal  would st i l l  

ask the quest ion about  the par t  B  g iven i ts  impact  on any 

possib le order  the  appeal  Court  may make,  being tha t ,  i f  i t  is  

for  the pract ica l  benef i t  o f  the appl icant  to  grant  an in ter im 
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in terd ict .   But  that  in terd ict  would only pend the outcome of  

par t  B.   

 Now,  the most  important  par t  would be  par t  B ,  

because that  i s  where  a l l  these issues would be dea l t  wi th .  

My opin ion is  that  another  cour t  wi l l  not  come to a d i f ferent  

conclusion .   Secondly,  the issue of  compel l ing reasons.   Mr 

D’Ol ive i ra made reference to case law that  suggests  that  an  

in terd ict  may be issued against  an exerc ise of  s tatutory  

power.  He suggested that  th is  Court  he ld otherwise,  and as 

a resul t ,  there are conf l ic t ing decis ions.   I  do not  th ink that  10 

that  is  the case.   

 This Court  s tated that  one may obta in an in terd ict  

against  an exerc ise of  s tatutory power for  as long as one can 

show the requi rements.  So there is  no conf l i c t  that  requi res  

resolut ion by a  appeal  cour t .   For  that  reason,  I  do not  form 

an opin ion that  there are compel l ing reasons  for  th is  appeal  

to  be heard .   The SCA had pointed out  qui te  c lear ly  that  the 

compel l ing reasons would a lso  take in to account  the  

prospects of  success on appeal .  Having found that  there are 

no prospects  of  success,  I  take  a v iew that  th is  other  20 

requi rement  has not  been sat is f ied.  

 For  a l l  the above reasons,  I  make the fo l lowing 

order .    The appl icat ion for  leave to appeal  is  refused,  I  

make no order as to costs.   

-  -  -  -  -  -  -  -  -  -  -  -  -  
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……… …..  

MOSHOANA, J  

JUDGE OF THE HIGH COURT  

DATE:   …………………  10 NOVEMBER 2025
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