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In the matter  between 

 

T[…] T[…] 

and 

M[…] N[…] 

 
J U D G M E N T EX TEMPORE  20 

 

WILSON, J :   In  the main appl icat ion,  the appl icant  seeks 

the suspension of  an order  of  the Chi ldren 's Cour t  made on 

24 Apr i l  2023.  Flowing f rom the suspension of  the Chi ldren 's 

Court  order,  the appl icant  seeks a range of  anci l lary re l ie f  

changing the pr imary residence and contact  regime the 

Chi ldren’s Court  appl ied to regulate the care of  the par t ies ’ 
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minor  ch i ld .    

 When the mat ter  was cal led before me today,  

Ms.  Khubeka announced her  appearance for  the appl icant  

and sought  a postponement .   Ms Khubeka,  through no faul t  

o f  her own,  was unable to set  out  the basis on which the 

postponement  was sought .  She had c lear ly  been g iven very 

few inst ruct ions.   

 There was a suggest ion that  there had been non-

compl iance wi th th is  cour t 's  pract ice d i rect ives.   On fur ther  

probing the non-compl iance appears to have been the 10 

fa i lure of  e i ther  par ty to f i le  a jo int  pract ice note.   

Ms Khubeka was unable to say what  pre judice would f low 

f rom that  fa i lure,  s ince the jo int  pract ice note is  pr imar i ly  

for  the benef i t  o f  the cour t  and not  for  e i ther  of  the par t ies.    

 I  ind icated that  I  had read the papers and I  was not  at  

any d isadvantage for  not  having had the benef i t  o f  a jo int  

pract ice note.   Ms Khubeka could  not  gainsay that ,  and she 

was unable to ident i fy  any other  basis on which the 

appl icant  would suffer  pre judice i f  the appl icat ion was not  

postponed.   Of  course,  had the main appl icat ion stood 20 

excel lent  prospects of  success,  the appl icant  would have 

been severely pre judiced by the absence of  an advocate to 

mot ivate i t  on his behal f .   That  is  why,  as is  t r i te ,  the 

prospects of  success in the main appl icat ion are a lways 

re levant  in  an appl icat ion to postpone.    
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 The problem in th is  case is  that  the prospects  of  

success in the main appl icat ion are ext remely weak.   There 

is  a Chi ldren 's Court  order.   I t  deals comprehensively wi th 

the appl icant 's  r ights of  contact  wi th  the minor  chi ld .   I t  was 

made af ter  due considerat ion g iven to the mat ter  by the 

Magist ra te who gave a reasoned judgment  in  support  of  

thei r  order.    

 Under the Chi ldren 's Act ,  a l l  Magist rates ’ Courts are 

Chi ldren 's Courts  and a l l  Chi ldren 's Court  orders are to be 

t reated as orders of  the Magist ra tes Cour t .   I  am unable to 10 

f ind any basis on which on which I  am ent i t led to reach into 

the Chi ldren 's Court  proceedings and inter fere wi th an order  

made by that  cour t  in the absence of  an appeal  proper ly  

before me.   

 I t  was suggested in wr i t ten submissions f i led on the 

appl icants ’ behal f  that  my general  ro le as the upper 

guardian of  chi ldren wi th in my jur isd ict ion permi ts me to 

in ter fere wi th the Chi ldren’s Cour t  order  i f  that  is  necessary 

to promote a chi ld ’s  best  in terests .  But  that  merely begs the 

quest ion.  Noth ing has been said in  the main appl icat ion that  20 

supports  the conclusion that  an approach to the Chi ldren’s 

Court  to  vary or  appeal  i ts  order  would not  serve the chi ld ’s  

best  in terests whi le according the appropr iate respect  to the 

jur isd ict ion of  that  cour t .   

 Had the appl icant  sought  re l ie f  the Chi ldren 's Court  
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cannot  grant ,  that  would have been a d i fferent  mat ter.  But  

as Mr Rood,  who appeared for  the respondent ,  argued,  

there is  no re l ie f  sought  in  par t  A of  th is  appl icat ion that  i t  

would not  be competent  to seek f rom the Chi ldren 's Cour t  

i tse l f .   The appl icant 's  remedies accordingly l ie  in  the 

Chi ldren 's Court .   The appl icant  is  ent i t led to seek a 

var iat ion of  the Chi ldren 's Court  order.  The appl icant  can 

seek leave to appeal  the Chi ldren 's Cour t  order,  expla in ing 

h is tard iness in doing so.  There is  a range of  other  re l ie f  

that  the appl icant  may be able to seek in Chi ldren 's Court ,  10 

deal ing wi th the order  as i t  present ly  stands.    

 There is  no explanat ion on the papers as to why the 

Chi ldren 's Court  i tse l f  has not  been approached and,  

indeed,  there appears to be a concession on the appl icant 's  

behal f  that  the proper  course would have been to appeal  the 

Chi ldren 's Court 's  order  as soon as i t  was granted.   On that  

conspectus of  the appl icant 's  case,  h is  c la im in the main 

appl icat ion p la in ly  stands very low prospects of  success 

and accordingly the pre judice to h im in refusing a 

postponement  is  s l ight  indeed.    20 

 The respondent  would p la in ly  be pre judiced by a 

postponement .  Every day th is  appl icat ion drags on,  the 

per fect ly  lawful  regime the Chi ldren’s Court  has put  in  p lace 

is  thrown into doubt .  I t  cannot  be in anyone’s best  in terests 

– le t  a lone those of  the par t ies ’ ch i ld  –  that  th is  s i tuat ion be 
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a l lowed to endure for  a moment  longer than is  necessary.  

 There is  accordingly no basis on which the 

appl icat ion should be postponed,  and I  am bound to refuse 

the postponement  order  sought .   For  a l l  those reasons,  the 

appl icat ion for  a postponement  is  d ismissed wi th costs.    

 

 
 
 

…………………………..  10 
WILSON, J 

JUDGE OF THE HIGH COURT 
12 November 2025  
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