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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, JOHANNESBURG 

CASE NO:  181093/2025 

 

(1)  REPORTABLE:      YES / NO 
(2)  OF INTEREST TO OTHER JUDGES :    YES / NO 
(3)  REVISED  
 

In the matter  between 10 

 

R[…] W[…] K[…]                 APPLICANT 

and 

K[…] A[…] M[…]          FIRST RESPONDENT 

(PREVIOUSLY M[…]) 

THE DIRECTOR GENERAL 

DEPT OF HOME AFFAIRS      SECOND RESPONDENT 

 

J U D G M E N T 

 20 

MAKUME, J :  This mat ter  commenced before me as an 

urgent  appl icat ion on the 14 t h  of  October  2025.   On the 15 t h  

of  October  2025 I  made an order  which is  annexed hereto 

as annexure X which has been uploaded on CaseLines.   

What  fo l lows hereunder are my reasons for  that  order.  

https://www.saflii.org/content/terms.html
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 In  the appl icat ion,  the appl icant  sought  an order  that  

the requi rements conta ined in Sect ion 18(3)( i i i )  o f  the 

Chi ldren 's Act  38 of  2005,  in  terms of  which the f i rs t   

respondent 's  consent  is  requi red to remove the minor  chi ld 

T[…] W[. . ]  K[…],  born on the 8th of  January 2012,  ( the 

minor  ch i ld)  is  d ispensed wi th.  

 The other  anci l lary prayers are that  the requi rements 

set  out  in  Regulat ion GNR784/1986 which requi res a minor 

chi ld  to produce wr i t ten consent  f rom both parents so that  

the minor  chi ld  be granted a passport ,  a lso be d ispensed 10 

wi th,  and last ly ,  that  appl icant  be permi t ted to apply for  any 

Visa for  the minor  chi ld  to enable the minor  chi ld  to t ravel  

wi th appl icant  outs ide the Republ ic  of  South Afr ica.  

Background facts  

I  deal  f i rs t  wi th the exposi t ion of  the background facts  

and c i rcumstances leading up to th is  appl icat ion,  inc luding 

a chronology of  events and correspondence exchanged.  

The minor  chi ld  was born on the 8th of  January 2012 

f rom a romant ic  re lat ionship that  ex isted then between the 

appl icant  and the f i rs t  respondent .  When the re lat ionship 20 

soured,  the par t ies concluded a parent ing p lan in respect  of  

the minor  chi ld .  

The parent ing p lan,  which was made an inter im cour t  

order  by the Chi ldren 's Court  on the 7th of  June 2023,  was 

conf i rmed by the fami ly  advocate in  her repor t  dated the 



181093/2025/fvs  JUDGMENT 
2025-10-28 
 

  

3 

30th of  November 2023.   The f inal  deta i ls  of  that  p lan are 

not  necessary,  save to indicate that  both par t ies reta ined 

fu l l  parenta l  r ights and responsib i l i t ies in respect  of  the 

minor  ch i ld ,  as contemplated in Sect ion 18 of  the Chi ldren 's  

Act .   A lso that  the appl icant  was granted pr imary residence 

of  the minor  chi ld .    

The parent ing p lan was concluded as a resul t  o f  the 

fact  that  the f i rs t  respondent  had a l ready re located 

permanent ly  to Bal l i to  in  Kwa Zulu Natal .   The minor  chi ld  

had been in the care of  the appl icant  s ince about  January 10 

2022,  when the respondent  re located.   

In  the cour t  order  supported by the parent ing p lan,  the 

respondent  has contact  r ights to the minor  chi ld  at  vary ing 

t imes and per iods,  which inc ludes school  hol idays as wel l  

as te lephonic and WhatsApp correspondence.   

The issue about  apply ing for  a passport  for  the minor 

chi ld  commenced wi th WhatsApp correspondence on 9 June 

2025 between the par t ies.   The appl icant  requested the f i rs t  

respondent  to send to him a copy of  her ident i ty  document .   

The f i rs t  respondent  had no d i f f icu l ty  and said “ I  w i l l  send a 20 

copy of  i t  as soon as I  am home.”  This was at  18H24 on the 

9th of  June 2025.   

On the 13th of  June 2025,  at  11H15,  the f i rs t  

respondent  sent  a copy of  her  ident i ty document  to the 

appl icant  wi th the fo l lowing message:   “Please use i t  only 
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for  the passport  appl icat ion.   Anyth ing e lse I  do not  g ive 

you consent  to use i t . ”  

The f i rs t  respondent  conf i rmed that  on the 24th of  

September 2025,  the appl icant  contacted her  te lephonical ly  

and to ld  her  that  he intends t ravel ing to Germany wi th the 

minor  chi ld  dur ing January 2026.  The f i rs t  respondent  says 

that  she needed t ime to consider  the request  and 

informat ion and would rever t .   

On the 25th of  September 2025,  d iscussions took p lace 

involv ing the appl icant ,  the respondent ,  as wel l  as the minor  10 

chi ld .   The appl icant  in formed the respondent  that  he had 

made arrangements that  the two of  them meet  at  the 

Standard Bank in Johannesburg on the 3rd of  October  2025 

and inqui red when the respondent  would come up to 

Johannesburg.  I t  is  at  that  meet ing a lso as per  the 

respondent 's  answer ing af f idavi t  where the minor  chi ld  

asked her  i f  he can go on hol iday in Germany wi th h is  

father .  The respondent  d id not  respond posi t ive ly .  She 

instead  to ld the minor  chi ld  that  she is  st i l l  in  d iscussions 

wi th the appl icant  and wi l l  get  back to h im.   20 

The respondent  reneged on her  ear l ier  agreement  to 

come up to Johannesburg so as to  complete the necessary 

documents to enable the minor  chi ld  to be issued wi th a 

passport .   Instead the respondent  sent  a WhatsApp 

message to the appl icant  which reads as fo l lows:  
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“The only way I  wi l l  s ign or  do anyth ing is  i f  he 

comes to l ive wi th me permanent ly  f rom 1s t  o f  

January 2026.”  

 I t  is  that  response that  prompted the appl icant ’s  

at torneys to address a le t ter  to the respondent  on the 30 t h   

September 2025.   In  that  le t ter  the at torneys had at tached a 

consent  form which the respondent  was requi red to s ign and 

send back to,  to  them by the 1s t  o f  October  2025.   The 

appl icants at torneys warned the respondent  that  i f  no 

response is  received then the appl icant  wi l l  launch an 10 

urgent  appl icat ion and seek necessary re l ie f  in  terms of  the 

Chi ldren’s Act .    

 That  le t ter  was fo l lowed by numerous cal ls  and 

WhatsApp messages which the respondent  ignored and 

u l t imately sent  the fo l lowing message on WhatsApp:  

  “Good morning.       

I  wi l l  lay a charge of  harassment  i f  I  cont inue 

get t ing cal ls  and messages whi ls t  I  am t ry ing to  

work.  My lawyer and I  wi l l  get  back to you as soon 

as we have gone through everyth ing. ”  20 

The response f rom the f i rs t  respondent  c lear ly  ind icated 

that  she had now changed her  mind and was no longer 

prepared to jo in the appl icant  in  apply ing for  a passport  for  

the minor  chi ld .  
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On the 3rd of  October  2025 the appl icant  launched th is 

urgent  appl icat ion in terms of  Rule 6(12)  of  the Uni form 

Rules of  Court  and set  same down for  hear ing on the 14th 

of  October  2025 at  10 in the morning.   

On the 7th of  October  2025,  the respondent 's  at torneys 

Mrs NLA Inc,  addressed a le t ter  to the appl icant 's  at torney 

ra is ing a number of  issues that  had noth ing to do wi th the 

request  for  consent  but  ended up in paragraph 5 of  that  

le t ter  by in forming the appl icant 's  at torney that  thei r  c l ient  

is  now prepared to consent  to the minor  chi ld  t ravel l ing to 10 

Germany and said noth ing about  consent  to t ravel  to 

Austra l ia .    

The appl icant ’s  at torneys then in formed the 

respondent ’s  at torneys that  they wi l l  not  ask for  costs i f  the 

respondent  consent  to the order  as set  out  in  the not ice of  

mot ion.   Instead of  responding to that  the respondent  then 

f i led a not ice to oppose the appl icat ion and then fo l lowed i t  

up wi th a lengthy answer ing af f idavi t  on the 10 t h  of  October 

2025.    

 In  the answer ing af f idavi t  the respondent  took issue 20 

wi th the aspect  of  urgency at  length and then deal t  wi th the 

mer i ts ,  ending up in paragraph 78.14 of  her af f idavi t ,  by 

saying the fo l lowing:     

“The appl icant ’s  at torneys was informed formal ly  by 

my at torney te lephonical ly ,  and in wr i t ing,  on the 
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6th and 7th of  October  2025,  respect ive ly,  that  I  

would consent  to the t ravel  of  the minor  chi ld .  

Despi te th is ,  an urgent  appl icat ion was launched,  

on abusive t ime per iods and for  complete ly 

d i f ferent  re l ie f . ”  

  The respondent  only indicated her  consent  af ter  the 

urgent  appl icat ion had been launched and served,  besides 

having been warned of  that  on the 30th of  September 2025.  

 I  am sat is f ied that  the appl icat ion is  urgent ,  hence I  

a l lowed the par t ies to address the cour t  on the mer i ts ,  10 

which both par t ies d id  fu l ly ,  af ter  having exchanged, 

answer ing and reply ing af f idavi ts .  The appl icant  compl ied 

fu l ly  wi th the pract ice d i rect ive and af forded the respondent  

ample t ime to respond.   

In  the heads of  arguments supported by the draf t  order ,  

the f i rs t  respondent  asked in the a l ternat ive that  the 

appl icat ion be d ismissed and yet  fo l lows up wi th a tender  

that  mirrors to a large extent  the appl icant 's  not ice of  

mot ion.   I  th ink th is  is  noth ing but  an abuse of  the process.   

In  deal ing wi th the mer i ts  of  the appl icat ion,  the f i rs t  20 

respondent  b lows hot  and cold.  She says that  i t  is  not  in the 

best  in terest  of  T[…] to t ravel  overseas,  she says that  i t  is  

not  in  the best  in terest  of  T[…] to t ravel  overseas wi th the 

appl icant ,  because she v iews th is  as a d isguised permanent  

re locat ion,  and yet  conf i rms that  her  at torney,  when 
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speaking to the appl icant 's  at torneys,  conceded that  i t  is  

not  correct  to suspect  that  the intended hol iday is  a  

d isguised re locat ion.  

Is i t  in the best  interest  that  the minor chi ld travels to 

Germany and Austral ia with the appl icant for the period 

of  4 t h  to 11t h  January 2026 

Having d ismissed the point  that  the appl icat ion is  not  

urgent ,  I  now deal  wi th the number one requi rement  which 

is  anchored both in  Sect ion 28 of  the Const i tu t ion of  the 

Republ ic  of  South Afr ica,  as wel l  as in  var ious sect ions of  10 

the Chi ldren 's Act ,  which is  the best  in terest  of  the minor  

chi ld .  

Once again,  the f i rs t  Respondent ,  in  deal ing wi th th is 

aspect  in  her  shor t  heads,  says the fo l lowing in paragraph 9 

thereof :  

“Besides the factors of  Sect ion 7 in  the Chi ldren 's  

Act ,  for  a f ina l  order  of  th is  k ind,  Sect ions 9 and 10 

need to be fo l lowed.  To date,  th is  has not  been 

done and there is  no voice of  the chi ld 's  

assessment  for  such re l ie f . ”  20 

I t  is  common cause that  both Sect ions 7 and 9 

emphasize the pr inc ip le of  the best  in terest  of  the chi ld .  On 

the other  hand,  Sect ion 10,  which deals  wi th the chi ld 's  

par t ic ipat ion,  reads as fo l lows:  
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“Every chi ld  that  is  of  such an age,  matur i ty  and 

stage of  development  as to be able to par t ic ipate in  

any mat ter  concerning that  chi ld  has the r ight  to 

par t ic ipate in  an appropr iate way and v iews 

expressed by the chi ld  must  be g iven due 

considerat ion. ”  

The f i rs t  respondent ,  in  her  own words,  at  paragraph 24 

of  her  answer ing af f idavi t  conf i rms that  the minor  chi ld  d id  

ask her  i f  he can go on hol iday to Germany in January and 

she responded that  she is  st i l l  th ink ing about  i t .  I t  is  10 

therefore c lear  that  the minor  chi ld  expressed a v iew and a 

desi re to t ravel  on hol iday to Germany wi th h is father . ”    

This,  in  my v iew,  was in compl iance wi th Sect ion 10 to 

which he got  no response unt i l  a f ter  th is  appl icat ion was 

launched.   

I  agree wi th the appl icant 's  submission that  the re l ie f  

sought  by the appl icant  does not  impact  the respondent 's  

re lat ionship wi th the minor  chi ld .   I t  per ta ins sole ly to the 

waiver  of  the respondent 's  consent  and cooperat ion in 

respect  to the passport ,  in  respect  to the passport .   The 20 

passport ,  V isa and t ravel  abroad.  The re l ie f  is  des igned to 

promote the interest  of  the minor  chi ld .   

The respondent ,  in  her  own af f idavi t ,  once more at  

paragraph 40 exposes her  d i la tory  conduct  in  addressing 

the issue of  consent .   In paragraph 40,  she says that  i t  was 
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only af ter  consul t ing wi th her  at torneys that  she became 

convinced that  i t  would be good for  T[ . . ]  to t ravel  to  

Germany wi th h is  father  to exper ience another  cul ture.  I t  is  

c lear  that  up unt i l  that  t ime,  she was wi thhold ing consent  on 

the basis that  th is  was a d isguised re locat ion for  which she 

had no proof .    

Paragraphs 7.1.1 up to 7.1.1.6  of  the not ice of  mot ion,  

provided,  provided suf f ic ient  proof  and reassurance that  

there was no intent ion to re locate overseas permanent ly  

wi th the minor  ch i ld .    10 

In the mat ter  of  In  re:  X.S (7265/2024) a  decis ion by 

GAISA AJ,  del ivered on the 18th of  Ju ly 2024,  by the 

L impopo Div is ion of  the High Court ,  the fo l lowing was said 

at  paragraph 55:  

“ In Bai ley (supra)  the Court  reaf f i rmed that  the 

chi ld 's  best  in terests are paramount  in  re locat ion 

cases.  Whi le th is  is  not  a re locat ion case,  the 

pr inc ip le  d i rect ly  appl ies to i t ,  as the Court  must  

consider  whether  a l lowing X.S.  to t ravel  to USA for  

the academic achievers '  tour  wi th in the ment ioned 20 

per iod is  in  her  best  in terest . ”  

 The f i rs t  respondent  has been act ing malef ide  by 

in i t ia l ly  agreeing to the passport  appl icat ion,  and to that  

extent  even sending a copy of  her  ident i ty  document  to the 

appl icant ,  only to la ter  wi thhold,  same and requi r ing that  
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the appl icant  should agree to the minor  chi ld  stay ing wi th 

her  permanent ly  f rom January 2026.   

 The minor  chi ld  asked her  d i rect ly .   She d id not  say no 

or  yes.  She said :   “ I  wi l l  come back to you” ,  as she is  st i l l  

th ink ing about  that .   She knows that  t ime was not  on the 

s ide of  the appl icant ,  as appl icat ions for  passports and 

Visas take some t ime, and yet  she st i l l  had the luxury to put  

th ings on hold.   In  my v iew,  her  in tent ion was to f rust rate 

and delay as much as possib le,  so that  the t r ip  does not  

take p lace,  as she wants T[…] to come and stay wi th her  10 

permanent ly .   

 The Supreme Court  of  Appeal ,  Scot t  J  A.  in  Jackson v.  

Jackson  [2001]  ZA SCA 139,  held that :  

“The fact  that  a decis ion has been made by the 

custodian parent  does not  g ive r ise to some sor t  of  

rebut table presumpt ion that  such decis ion is  

correct .  The reason why a Cour t  is  re luctant  to 

in ter fere wi th a decis ion is  correct .   The reason why 

a cour t  is  re luctant  to in ter fere wi th a decis ion for  a 

custodian parent  is  not  only because the custodian 20 

parent  may,  as a matter  of  fact ,  be in a bet ter  

posi t ion than the non-custodian parent .   In some 

cases,  to evaluate what  is  in  the best  in terest  of  a 

chi ld ,  but  more important ly ,  because the parent  

bears the pr imary responsib i l i ty  o f  br inging up the 
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chi ld  should,  as far  as possib le,  be lef t  to  do just  

that .  I t  is ,  however,  a const i tu t ional  imperat ive that   

the interest  of  ch i ldren remain paramount .  That  is  a  

centra l  and constant  considerat ion. ”  

 In  the resul t  I  am sat is f ied that  a proper  case has been 

made by the appl icant  in  the best  in terest  of  the minor  

chi ld ,  not  the best  in terest  of  the par t ies.  The draf t  order ,  

marked X,  which has a l ready been made an order  of  cour t ,  

is  annexed hereto.     

 10 
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MAKUME, J 

JUDGE OF THE HIGH COURT, 
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For the respondent                    Adv S J Mart in 

 

 

 



 
 

 

TRANSCRIBER’S CERTIFICATE 

R[…] W[…] K[…]//LESLEY ANN MATTHIESEN 

 

I, the undersigned, hereby certify that so far as it is audible to 
me, the aforegoing is a true and correct transcript of the 

proceedings recorded by means of a digital recorder in the matter 

between the parties stated above: 

 

CASE NUMBER :  181093/2025 
RECORDED AT :  PRETORIA  
DATE HELD :  2025-10-28 
NUMBER OF PAGES :  13 
 
 
 
 
 
 
 

 

 

 
 
 
TRANSCRIBER: MRS F VAN SCHALKWYK 
 
 
DATE COMPLETED:   2025-10-30 
 
 
 

 
 

TRANSCRIBER’S NOTES / PROBLEMS EXPERIENCED 
 

 
 
 

 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


	IN THE HIGH COURT OF SOUTH AFRICA
	GAUTENG DIVISION, JOHANNESBURG

