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of  another  person ,  and the  unlawfu l  possession  o f  var ious 

explosives and f i rearms.   There was a lso a  cha rge o f  the ft  

o f  a  motor  vehic le .  Having convic ted  Mr Mokubung o f  the 

o ffences I  have jus t  enumerated,  the  t r ia l  judge sentenced 

Mr  Mokubung to  an e ffec t ive  l i fe  te rm .   

  I  need not  take the charges ind iv idual ly  because 

fo r  reasons tha t  wi l l  shor t l y  become c lear,  I  am sat is f ied  

tha t  leave to appeal  to  a Ful l  Court  should  be granted   

agains t  both  the  convict ions and the  sentences that  

fo l lowed from them 10 

 Overa l l ,  what  i s  recorded in  the  t r ia l  judge's  

judgment  seems to  me to  be  whol ly  insu ff i c ien t  to  jus t i fy  the 

convic t ions the  t r ia l  judge re turned .  The evidence admi t ted 

agains t  Mr Mokubung appears  to  have been  l imi ted  to  DNA 

found on a ce l l  phone at  the  scene o f  the robbery,  DNA 

found on a  balac lava which  appears ,  a t  least  on the  t r ia l  

judgment ,  no t  to  have been foun d at  the  scene o f  the  

robbery,  h is  p resence in  a car  that  looked very  much l i ke 

the  getaway car  used a t  the  robbery,  and the  presence in  

tha t  car  o f  another  one o f  the  accused and f i rearms which  20 

were l inked to  the  r obbery  by  bal l i s t ics tests.   

 There  were  a lso  admission  statements  ex t rac ted 

f rom Mr  Mokubung.  Mr  Mokubung says tha t  they were 

coerced f rom him.   The t r ia l  judge re jected tha t  content ion  

af te r  a t r ia l -wi th in -a- t r ia l .  However,  i t  is  d i f f i cu l t  to  ascer ta in  
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f rom the judgment  what Mr.  Mokubung’s  admissions were ,  

and what  ro le  they p layed in  the  t r ia l  judge's  u l t imate 

decis ion to convic t  h im. In  the judgment on  sentencing  i t  

emerges that  the  t r ia l  judge fe l t  hersel f  ab le  to  reach a 

conclusion tha t  Mr Mokubung wa s gui l ty  o f  a l l  the charges 

pro ffered agains t  h im wi thout  the  admission  sta tements .    

 The t r ia l  judge convicted  Mr  Mokubung o f  the 

murders  tha t  took p lace in  the  course o f  the robbery  on the  

basis o f  common purpose .  However,  I  do not  th ink  tha t  the 

t r ia l  judge adequate ly  se t  out  how the doct r ine  o f  common 10 

purpose f i l l s  the  gap between evidence o f  Mr  Mokubung 's  

DNA on a  ce l l  phone found a t  the  scene o f  the armed 

robbery  and h is  par t i c ipat ion in  the  murder  o f  the  two 

people  who d ied .    

 One can speculate on any number of  scenar ios tha t  

might  f i l l  tha t  gap,  and which  might  have found suppor t  in  

the  evidence led  at  t r ia l .  But  cr iminal  c onvic t ions are 

re turned not  on  specula t ion  but  upon  facts  tha t  leave no 

reasonable  possib i l i ty  of  innocence.   Upon reading the  t r ia l  

judge's  judgment  as  a  whole I  do  not  th ink  that  there are  20 

wi th in  tha t  judgment  facts  tha t  exclude the  reasonable 

possib i l i ty  tha t  Mr  Mokubung is  innocent o f  any or  a l l  o f  the  

counts  o f  which  he was convic ted .    

 Turn ing to the  judgment  on  sentencing ,  the  

cumula t ive  effect  o f  the sentences the  t r ia l  judge imposed 
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was an e ffec t ive  l i fe  te rm.  Al though a number of  sentences 

of  vary ing length  were imposed in  re la t ion  to the  

k idnapping,  the  robbery,  the  a t tempted murder,  the  unlawfu l  

possession of  f i rearms and explosives,  and the thef t ,  the  

imposi t ion  of  the l i fe  sentences fo r  the two murders  mean , 

by  v i r tue  o f  the  Correc t ional  Serv ices Act ,  tha t  a l l  o f  the 

sentences are  ro l led  together  in to  a  l i fe  te rm.    

 Wi thout  having  made f ind ings in  e i ther  judgment  as  

to  Mr  Mokubung 's  degree o f  par t i c ipa t ion  in  the  murders he 

is  sa id to  have commi t ted ,  and the  precise  respect  in  which 10 

he is  sa id  to  have made common purpose wi th  whomever 

murdered the two deceased,  I  do not  th ink tha t  the t r ia l  

judge equipped hersel f  wi th  the  facts  necessary  to  jus t i fy  a 

l i fe  sentence.  I t  seems to  me tha t  even i f  I  were to  accept 

tha t  a l l  the  convic t ions are  sa fe ,  I  would  st i l l  be  le f t  in  some 

doubt  about  whether  a  l i fe  sentence could  be jus t i f ied  g iven 

the  fac ts  that  are  current ly  avai la b le  to  me on Mr  

Mokubung 's a l leged degree of  par t i c ipat ion in  the  two 

murders  on which  the  l i fe  sentences were  handed down.    

 For  tha t  reason,  leave to  appeal  agains t  the  20 

sentences handed down must  be  granted.    

 I  must record  my grat i tude to  counsel  f or  the 

Nat ional  Prosecut ing  Author i ty  who,  despi te  having been 

br ie fed a t  very shor t  not ice  and  g iven the benef i t  o f  a  shor t  

ad journment  to  read the t r ia l  judgments ,  very  fa i r l y  





 

 

 




