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Introduction

[1]  This is an application to review and set aside an arbitration award handed down
on 18 September 2023 under case number NCD 062204 WECT 2107-23 by the
second respondent (hereafter “the commissioner”), acting under the ausgices of
the third respondent, which found that the first respondent had not

unfair labour practice.

The evidence at arbitration

The applicant’s case at arbitration

[2]  The applicant testified that she was employed

who joined the municipality in September 20
chnician.:Her employment ended in

Sk

program as a candidate Civil Enginee

November 2022. She signed a written loyme# contract with the municipality.

[3] \d has had eight years’ professional experience in
[4] th‘ilthe Engineering Council as a professional civil

[5] i ccessful as her application had failed to meet some of

6] e contract of employment provides that mentorship is a process of
ferring knowledge and experience from an experienced individual to an
inexPerienced mentee by providing guidance and advice that will help to develop
<their career. It also provides that the agreement shall not be interpreted to create

any expectations of permanent appointment.

[7]  The applicant had three different supervisors, The last of which was Ms Jele, the
PMU manager. After Ms Jele left, there was a staffing gap in the section of the




municipality in which the applicant was employed, and she was asked to fill it. The
then municipal manager, Mr Akharawaray, had verbally instructed her to perform

Jele's functions.

[8]  Although she had done this, the applicant had never been pai
allowance. According to her, she had performed most of the functi
manager. She described the function she had performed £
functions were not similar to those she had performed as aa};en? ' .-

[9]  She said that at some point, she had dropped out of tﬁ(qm nentor: @;p p“rogram due

[10] In the absence of Ms Jele, she did notif

the municipal manager.

[11] She was aware that, in te
provided that appomtme%
however, felt it wag not ne' s
thought there w

#She confirmed that there was no document on record from the municipal manager
stating that the applicant was required to act as the Project Unit Manager.

! Referred to by the abbreviation “PMU” in in the award. | will accordingly also use this abbreviation in what
follows.




[14] Pierre De Villiers, the Employee Relations Manager, testified that his
understanding of the applicant’s case was that she was claiming compensation for

her acting role as the PMU manager.

[15] He said interns were employed for the purposes of gaining exp’ i

experience. There had never been a situation where an intern had acte )
".“s
permanent position. ﬁ‘@ :

[18] The evidence of the further witnesses called by the municipé’?i’

judgment.

The arbitrator’s findings

[17] The arbitrator found that he was ¢

mahager she was not doing so while ‘acting’ in the true sense of that word as
g‘Ulated by the collective agreement. In the circumstances, he found that there
“was no proof by the applicant of an unfair labour practice, and the applicant’s

referral had to be dismissed.

2 Quoted below.




The grounds of review

[20] The applicant contends that the finding by the arbitrator that the appointment had
to be in writing cannot sfand, as allowing it to stand ‘would be extremely
unreasonable and unfair, as this would allow the municipality to escape itssiability

‘through an overly technical approach’.

[21] She argues that although the municipality had received its side gﬁ%ﬁe;garga apd
the services performed by an acting PMU manager, the appll 'éj ) Qg notreceived

the remuneration to which she was entitled.

[22]

until the middle of May équ dljr ing whlch she acted in the position of

Manager: Project Managem ht Unit.
%% mﬁ%y

ve she sought remission of the matter to the Bargaining
or arbitration by a different arbitrator.

ipplicant contends that the arbitrator misconstrued the nature of the referral
he issues that stood for determination. In oral argument, counsel for the
g*’ﬁ'l"icant submitted that the arbitrator had ignored material evidence and failed to

h avpply correct legal principles. If, as the evidence showed, the applicant had indeed
performed the functions of an acting PMU, then he contended that she was, in
fairmess, entitled to be paid an acting allowance for performing these functions.
This figure of 70%, the commencing notch of the salary scale of the post in which




she acted, is based on the arbitrator's finding that the applicant executed at least
70% of the duties and functions of the PMU.?

[24] The first respondent, however, submitted that the whole of the appiicqpf’é;.gase ‘is

[25] It would create administrative havoc in muhiCipalitie’s" submitted the first
respondent if employees are able to claim actmg allowanc:es for work done in so-

‘The provisions of the PSA

[14] The second appeilant is a public servant. in crder to ascertain whether or

not she is entitied to an acting allowance the first areas to lock at are the
Act and the staff code which govern the terms and conditions of

3 This argument appears to assume that if applicant was entitied fo an acting allowance, then that acting
allowance would be calculated by reference to the salary of the PMU. If, so the argument ran, she was
performing 70% of the work previously done by the incumbent, then her allowance should be equal to 70%
of the salary at the commencing notch the PMU manager.

4 Proctamation 103 of 1994,

5(2000) 21 iLJ 1066 (LAC)




[15]

[19]

employment of a public servant, as well as her contract of employment. It
is therefore imperative that the relevant statutory provisions be examined
with a view to ascertaining what a public servant's obligations are vis-a-vis
a direction from a person in authority that she or he perform additional work,
and to which reward, if any, the assumption of such additional dutjgs would

entitle such a public servant.

An acting appointment

The duties and obligations of a public servant ansacting

appointment are set out in s 32 of the PSA as follow

‘Assignment of other functior%é%% ployees. - An
d of

executing authority or the hea a@%%%& branch, office or

institution may direct an O%_er or erj;:ployee under his or her
ditiegother than those ordinarily

i

erform d
bloyee or appropriate to the grade,

control temporarily
assignéd to such an

designatior%gclassm s of her post, and he or she shall
g

comply wi

_ pﬁhg serva has no choice but to comply when called
which is higher than the one to which he or she was
d. | turn now to address the question whether such

Y
g@ébiigat VO ance is a ticket to the payment of an acting allowance.
The. payment of an acting allowance

w
i

he purpose of this case, there are two sections of the PSA which go a
g way towards shedding some light on the question whether the
assumption of duties on a grade higher than a public servant's own grade,
entities such a public servant to a higher scale of salary applicable to that
higher post or at least to some additional compensation or monetary

recognition for the higher and presumably more demanding post. ..

A proper reading of both ss 14(3)(c) and 30(c) reveals that an acting
appointment does not per se entitle a person who was appointed to act to




an acting allowance. There are, therefore, no statutory provisions which
give rise to or create a right to an additional remuneration which the second
appellant contends for. However, these sections are not inimical to the
payment of an acting allowance. None of them states that an acting

legisiature has left open the possibility for the employer and
to enter into a contract of employment or to concll

(i  The contract of employment and

[20] Having decided that the regievant st

[21]

L
gggondition“é‘%f empioyment envisaged by this section, which may or may not
L '

de fgfﬁ;@the payment of an acting allowance, can be found sither in the
evant collective agreement, if any, or her contract of employment.”

was not placed on the statutory regime applicable to local
but Clause 7.1 of the operati\ie and binding collective agreement

tated below) provides that in appropriate circumstances an employee of a focal
é-ff’ﬁority called upon or instructed to act in a higher position may lay claim to the
ifference between his or her normal salary and the salary applicable to the higher

post in which he or she is acting. Furthermore, in the light of the decision in

Independent Municipal & Allied Workers Union on behalf of Verster v Umhlatuze




Municipality & others®, it is possible to make out a claim where the cause of action
relies on the unfair labour practice jurisdiction. There, the court reviewed the
judicial and academic authorities on what constitutes a 'benefit’ in terms of s
186(2)(a) and the shift in the conceptualisation of the ambit of the abour

corferred on employees which do not ongln__ate from...go a! or statutory
entitlements, but which have been granted at the employer's discretion.

[28] The court, per Lagrange J, continued ti!;;ﬁnd that;}: once this conceptual hurdle is
overcome, it stands to reason th t an unfair Ia:__pqgl'r'practice dispute over an acting
making the claim on the basis that it was

allowance, in which an e_,

granted to him or others:in i relimstances on other occasions, is a claim

that the employer has unfalrly
question. This does not amount 1o a demand to make the benefit obligatory in the

',_{: to confer the benefit on the occasion in

<f$*V- 2

future. It is tile thaff‘.»f_‘
claim, that n% clarify%e factors the employer ought to consider in granting or
refusmg o grai ?ﬁg@%ﬂnef t in the future and may mean that it will be easier to
predict when the benefit is Ilkely to be granted but that does not, in principle, make

the employee is successful in his unfair labour practice

it _w‘?s not in dlspute that the employee was occupying an acting position, and a
:;"ii?hited question arose as to the exercise of a discretion as to whether, in the light

©(2011) 32 ILJ 2144 {LC).
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thereof, the employee should, as a matter of fairness, be given an acting

allowance.”

[30] The relevant legal framework under clause 7.1 of the collective aggg

conditions of service provides as follows:

‘When an employee is reql.ured to act in a more senior post
rate equal to the difference hetween an employee 5 elary and:the¥¢ommencing
i e paid to such
employee in addition to his salary and re in which she acts,
provided that:

7.1.1 the employee has been duly appomted in writing by the municipal

manager o his asagne _:to a m a hlgher post.’

{311 Accordingly, it was conten the employee had been duly appointed in

writing by the municipal | m or his assignee to act in the higher post, they

were nof acting in that _post.

[32]

Vlowance after November 2004, since he was not appointed in writing by
a duly authorised person to act after November 2004. There was no
extention (sic) of the period in writing either.

The applicant has not put before me any grounds or any concrete facts to
persuade me to interfere with the arbitrator's reasoning. An acting
appointment must be recorded in writing. Its existence cannot be inferred

7 The claim was curiously pleaded. Although an employee would, as a matter of right, be entitied to an
acting aliowance under the provisions of the collective agreement where the jurisdictional facts are satisfied,
this is not the basis on which this claim was brought. This was no doubt because the applicant was aware
that the necessary formalities for a laying claim to an acting allowance had not been satisfied, as the alleged
appointment was not made in writing. Accordingly, she based her claim on fairness alone,

8 (C314/2005) [2006] ZALC 85 (5 September 2006).-
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from perceptions and invitations to meetings. Not only ARC’s attended the
meetings in January 2005. Such facts were not properly aired before the
arbitrator. They may have been in the unsuccessful variation appiication
before a different commissioner.

. B
fz(:.".‘?"

[8]  The Department was quite clear about the dates until which t
had to act.

91 The e-mail relied upon by the applicant in support gf
matter no further. It is written by the new R

s

ing before will remain in
vert to his post as SCC

[10]

reqwremeﬁntS in the collective agreement are pre-emptory. One
a“;ld why. There has to be certainty and proof of the exact
the acting pericd, That can_only be achieved by formal
ents_in writing, in which the time period is unequivocally

st'. ulated. In large governmental departments such a requirement is of

reat importance, precisely because there are often instances where

employees would do the work of other employees, for various reasons and
due to certain circumstances. It would create administrative havoc if

employees were able to claim allowances for work done in acting capacities
of which no record is available.” (Emphasis added)




[33]
authorisation, no acting appointment took place.®

[34] The applicant's case however rested on a simple propositio

liability premised on its own failure fo provi

instruction,1°

[35]
erformed by the departed Jele, it did not follow
that she had assum i position. 1!
[36] " witnesges testified that there had been no fundamental change in

ract of employment provided that she had been hired to

employed at a salary of R21 840 a month to Manager: Project
Management Unit at a commencing salary of R1 407 385 per annum. 2

¥ See MEC. Department of Health: Eastern Cape v Saville Kops and 16 others, unreported judgment case
no: PA5/2014 (LAC); See also South African Police Services v Du Preez and Others in Re: Du Preez v
South African Police Services (PR157/17,P226/17) [2018] ZALCPE 3 (8 March 2019)

i The applicant claimed that she had been verbally instructed to do the work of the departed PMU by the
municipal manager (who had also departed by the time the arbitration was heard). It was also argued that,
as this version had not been disputed with her in cross-examination, it had to be accepted that what she
had said on this score was true.

" The arbitrator found that although in his view it could not be disputed that the appiicant had in the relevant
period done most of the work previously done by Jele, even if this was so, she had done it in her capacity
as an intern,

"2 Clause § of the pre-arbitration minute provides that the difference between the applicant's monthly salary
of R21 840 and that of the post in which she claimed to be acting was R95 450. In other words, If she had
keen given this acting appointment, her monthly salary would have increased by several multiples.




[37]

compliance with this requirement, a municipal{fj} could S‘il]l be obliged to pay an
acting allowance because one of its offigiéis acting .q_y__t”é‘ide of the scope of his

lawful authority, made an “oral acting agbointmen ) e

[38] Even if | am wrong and it was polssible to findithat she was lawfully occupying an
acting position for unfalrness to anse she would need to show that when
compared to other simild sﬂuated people she was treated unfairly. There was
no evidence that these were é‘?,._;gv s who had been occupying de facfo acting posts
through an unlaw%%@ oi_aent’s process who were remunerated by the

"

provision of actmg allowan & at a different level to her, and, therefore, to pay her

obllgatlon to pay an ailowance would arise. 14

'811"

e
%%Q%fgf

12 The public law character of a municipality and its obligation to adhere to all relevant checks and balances
when acting as an employer is well established. See generally Bitou Municipality v Minister for Local
Government, Environmental Affairs & Development Planning, Western Cape Provincial Government &
others (2021) 42 ILJ 993 (LAC). Alleged unfairess towards an employee should, in general terms, not
found a good claim it is based on requiring a court to overiook restrictions imposed by law to protect the
public purse or ratepayers from abuse of public resources. Hendricks v Overstrand Municipality & another
(2015} 36 IL.J 163 (LAC).

14 While it may be that under the unfair labour practice jurisdiction it is not a requirement that the entitlement
must be sourced in a contractual or statutory right, it does not follow that if contract or statute makes it clear
that in particular circumstances there would be no such right, such rule can hardly be simply sidestepped
or trumped or ignored by the expedient of basing the claim of unfairness only. Thers may well be rare cases
where a court may be required to do that to mitigate considerable unfairness. This is, however, not such a

case.
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[39] In the circumstances, the application to review the arbitrator’s finding is dismissed.
Neither party argued that in the event of the review being dismissed, a costs order
should be made against the applicant.

[40] In the premises, the following order is made:

Order
1. The review application is dismissed;

2. There is no order as to costs.

C.S. Kahanovitz

Acting r Court of South Africa

Appearances:

For the applicant:

Instructed by:






