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In the matter between;

BEAMONT BRAIN STEPHEN Applicant

and

MALEPHI ASNATHI First Respondent
THE OCCUPIERS OF PORTION 230 OF THE

FARM KNOPJESSLAAGTE, 385 Second Respondent
THE CITY OF TSHWANE METROPOLITAN

MUNICIPALITY Third Respondent
MZWANELE NYHONTSO NO Fourth Respondent

(in the capacity as the member of the Executive council
for Agriculture and Rural Development)















own, attorney on her instruction. She also refused to disclose her bank statement as
per the order of Ntshalintshali AJ. This ground also has no merit and it is dismissed.

Third Ground

“ The learned judge erred in fact and/or law by finding that the first respondent is
not an occupier as defined by section 1 of ESTA whereas the learned judge ought
fo have found that the applicant had failed to discharge the onus to show that the
first respondent is not an ESTA occupier by failing to allege and prove all the
components of the said definition and more particularly, that the applicant’s
income if any, was above the prescribed threshold and as such, did not qualify fo
be an occupier as per ESTA however, he continued to order the eviction of the
first respondent in terms of ESTA”

Itis not clear what the first respondent is trying to say in that “ the learned judge ought
to have found that the applicant had failed fo discharge the onus to show that the first
respondent is not an ESTA occupier by failing to allege and prove all of the
components of the said definition and more particularly, that the applicant’s income if
any, was above the prescribed threshold and as such did not qualify to be an
occupier”.

it was not for the landowner to allege and prove all the components of the definition of
the "occupier’. It was the first respondent who had to allege that she was an occupier
and that she is not excluded from the definition in terms of the exclusionary provisions
of the Act. Otherwise, the income of R8000 plus R5000 plus profits she gets from the
business of selling fruits and sweets places her far above the threshold of R13 625.
From her business alone, the first respondent was able to get money to build a house
valued above R400 000.00

This ground of appeal is equally dismissed.

Fourth Ground

Under this ground, the first respondent laments that she in fact earns R13 000.00 and
not R13 625.00. However, this ground overlaps with the second ground which | have
dealt with above.






The difficulty herein is that the respondent does not disclose which requirement of
section 11(3) was not complied with. In terms of section 11(3) of ESTA, there are five
(5) factors which the court must consider in determining whether it is just and equitable
to grant an eviction. A general statement to the effect that the remaining provision of
section 11(3) were not considered does not hold water. It is a classic case of a party
who is out on a fishing expedition.

This ground is also dismissed.

Eight Ground

In fact, this is not a separate ground of appeal. The first respondent repeats that there
is a reasonable prospect that another court would find that the applicant failed to allege
and prove all the prescribed components of eviction in terms of ESTA.

To the extent that this is meant to be a separate ground of appeal, it is hereby
dismissed.

In the circumstances | find that there are no reasonable prospects of success in this
matter.

Order
[10] In the result, | make the following order:
1. The Application for Leave to Appeal is refused

2. There is no order as to costs.
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