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MAKHOBA, J:   

RANCHOD, J:    

1.  The appel lant  was charged wi th seven counts of  

culpable homicide and he p leaded gui l ty  to a l l  seven 

counts.   He was convic ted as charged to a l l  seven 

counts and the learned magist ra te took a l l  counts as 

one for  the purpose of  sentence and he sentenced him 

to  s ix years ’ impr isonment .   We have been to ld th is  

morning,  that  he has s ince been re leased on bai l  30 

pending appeal  and he served approximately  s ix 

months’ impr isonment .   The appeal  is  therefore sol id ly  

on the sentence.    



 

2 .  The charge re lates to a very ser ious motor  vehic le  

col l is ion (head-on col l is ion)  between the two motor  

vehic les and the appel lant  was one of  the dr ivers of  

the two motor  vehic les.   In th is col l is ion,  which took 

p lace on the 14 t h  o f  May 2005,  seven people lost  thei r  

l ives.   

 

3 .  According to counsel  for  the appel lant ,  the t r ia l  

cour t  d id  not  consider  the fo l lowing factors proper ly :    10 

3.1 The age of  the appel lant  at  the t ime of  the 

commiss ion of  the offence and his age at  the 

t ime he was sentenced.    

3.2 Appel lant  had no previous convict ions and a f i rs t  

offender at  the t ime of  h is sentence.    

3.3 The t ragic death of  a l l  the deceased resul ted 

f rom a s ingle motor  vehic le col l is ion.    

3.4 Appel lant  p leaded gui l ty  and showed remorse.    

3.5 He was also in jured and in a coma for  e ight  

weeks.    20 

3.6 Appel lant  suffered ser ious bra in  damage as a 

resul t  and cannot  manage his own affa i rs and a 

curator  bonis  as wel l  as curator  persona had 

been appointed for  h im.    

3.7 The roadworks at  the p lace of  the col l is ion 

created a very dangerous s i tuat ion that  confused 

motor ists using the st retch of  road.    

3.8 The learned magist rate and the prosecutor  d id 

not  understand the meaning of  curator  bonis  and 

curator  persona ,  as a resul t  of  which the matter  30 

d id not  consider  the fact  that  the appel lant  was 

unable to proper ly understand and manage his  

own affa i rs.    

 



4.  Counsel  for  the appel lant  submit ted to us that  the 

appear sentence,  the learned magist rate should have 

considered is  that  of  house arrest  in  terms of  sect ion 

276(1)(h)  Act  51 of  1977.    

 

5 .  In response thereto,  the respondent  counsel  

implored us not  to inter fere wi th the sentence but  

d ismiss the appeal .   According to counsel  for  the 

State,  the t r ia l  cour t  considered the ser iousness of  the 

cr ime in that  the appel lant ’s  negl igence caused the 10 

death of  seven people.   Counsel  for  the appel lant ,  

again th is morning,  implored us to take into account  

that  the death of  the deceased is as a resul t  of  the 

appel lant ’s  b lameworth iness.   The appel lant ’ mora l  

blameworth iness is  h igh,  he even pleaded gui l ty  

before the Court  a quo .    

 

6 .  In response thereto,  the issue before us is  whether 

the t r ia l  cour t  erred in imposing a custodia l  sentence 

rather  than correct ional  supervis ion or  any other  non -20 

custodia l  sentence given the physical  condi t ion of  the 

appel lant .    

 

7 .  Counsel  for  the appel lant  asked us to consider  the 

fact  that  the Court  a quo  d id not  consider  sect ion 

276(1)(h)  Act  51 of  1977.   However,  in  the record 

i tse l f ,  i t  is  c lear  that  the magist rate d id ment ion 

sect ion 276(1)(h)  Act  51 of  1977 and we do then 

accept  that  he d id take that  in to account .    

 30 

8.  In State v Anderson  1964 (3)  494 (A) ,  the appel lant ,  

the appel late d iv is ion held that :    

“A sentence can be a l tered on appeal  on ly 

i f  the Court  f inds that  no reasonable man 



ought  to have imposed such a sentence or  

is  grossly inappropr iate or  that  there was 

an improper exerc ise of  h is d iscret ion by 

the t r ia l  judge. ”    

See also Director  of  Publ ic  Prosecut ion KZN v P 2006 

(1)  SACR 243 (SCA) 10.    

 

9 .  In Salzwede and Others  1999 (2)  SACR 580 (A) 

541(9)  the Court  said the fo l lowing:    

“An appeal  Court  is  ent i t led to inter fere 10 

wi th sentence imposed by a t r ia l  Court  in  a 

case where sentence is  d isturb ingly  

inappropr iate or  tota l ly  out  of  proport ion to 

the grant ing or  magni tude of  the offences 

suff ic ient ly  [ indist inct  –  13:51]  or  v i t ia ted 

by misdi rect ion of  nature which shows that  

the t r ia l  Court  d id not  exerc ise i ts  

discret ion reasonably. ”    

 

10.  The learned magist rate,  in  just i fy ing the sentence 20 

he imposed in h is judgment ,  he referred us to the 

decis ion in State v Humphr ies  2013 (2)  1 SACR (SCA).   

In  th is decis ion ten chi ldren d ied due to the dr iver ’s  

negl igence and the accused was sentenced to e ight  

years’ impr isonment .   In  th is case argument  was put  

before us on behal f  of  the appel lant  about  the s ignage 

in the road but  that  evidence was not  before Court ,  i t  

was an assert ion by the legal  representat ive of  the 

appel lant  in  cour t .   The invest igat ing off icer  or  

whoever  commented in the docket  about  the nature of  30 

the s ignage and the way road was st ructured.   That  

person never test i f ied before us.   We also take into 

account  the fo l lowing:    

That  there is  no evidence before us about  the medical  



condi t ion of  the appel lant ,  why the appel lant  should be 

d isqual i f ied for  any custodia l  sentence.    

In  my v iew there are a number of  s imi lar i t ies between 

th is mat ter  before us and the case referred to by the 

magist ra te,  namely State v Humphr ies  supra .    

 

11.  In th is mat ter  before us,  we have to take into 

account  that  seven people lost  thei r  l i fe  as a resul t  of  

the appel lant ’s  negl igence.   What  makes i t  even more 

painfu l  for  the members of  the fami ly of  these seven 10 

people,  is  that  the deceased,  a l l  o f  them, a l l  seven,  

were interre lated to each other.    

 

12.  I t  is  indeed so that  the appel lant  a lso susta ined 

in jur ies,  however,  i t  is  common cause that  he is the 

cause of  the whole accident .   The fact  that  the curator  

bonis  has been appointed for  the appel lant ,  i t  does 

not ,  unfor tunately,  d isqual i fy  h im f rom a custodia l  

sentence.   Of  utmost  importance in th is case is  the 

gravi ty  o f  the offence.    20 

 

13.  I  cannot  therefor,  under the c i rcumstances,  say that  

the learned magist rate misdi rected h imsel f  and that  

the sentence is  grossly inappropr iate.    

 

14.  In the premise[?]  the appeal  stands to be 

d ismissed.    

JUSTICE RANCHOD J :   I  agree and i t  is  so ordered.    

-  -  -  -  -  -  -  -  -  -  -  -  -  -  

 30 

 

 

 

MAKHOBA, J   
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RANCHOD, J   
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