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and 

THE STATE Respondent 
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KUNY, J :   This is  judgment  in the matter  of  Patr ick Sipho 

Thwane versus the state.   The judgment  wi l l  be del ivered in  

paragraph format .    

 

(1) REPORTABLE:  NO. 

(2) OF INTEREST TO OTHER JUDGES:  NO. 

(3) REVISED AND CORRECTED 
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[1]  The appel lant ,  Patr ick Sipho Thwane,  was charged in 

the Regional  Court  of  Pretor ia wi th contravening 

Sect ion 3 of  the Cr iminal  Law (Sexual  Offences and 

Related Mat ters)  Act  32 of  2007,  as amended ( read 

wi th re lated provis ions) ,  and Sect ion 51,  Schedule 2,  

Par t  1,  of  Act  105 of  1997.  

 

[2 ]  The State a l leged that  dur ing or  about  June 2015 at  

or  near  Windmi l l  Park,  Gauteng,  the appel lant ,  

unlawful ly  and intent ional ly  commit ted an act  of  

sexual  penetrat ion wi th the complainant ,  G[…] M[…],  

by inser t ing h is penis in  her  vagina wi thout  the her  

consent .   The state a l leged that  the minimum 

sentencing provis ions apply because the complainant  

was n ine years o ld at  the t ime the a l leged rape was 

commit ted.   

 

[3 ]  The proceedings were held in camera.  On 17 October  

2017,  the appel lant  p leaded not  gui l ty .  He was 

convicted on 5 Apr i l  2018 as charged,  and on 13 Apr i l  

2018,  he was sentenced to l i fe impr isonment .  The 

appel lant  was legal ly  represented throughout  the 

proceedings.   He appeals  against  h is  convict ion and 

sentence.  
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[4]  The fo l lowing wi tnesses gave evidence.  G[…] M[…],  

the complainant ,  a minor ,  who test i f ied through an 

intermediary v ia CCTV using the cour t 's  TV system.  

She was n ine years of  age at  the t ime the a l leged 

of fence was commit ted.    

 

[4 .2]   N[ . . . ]  N[ . . . ]  K[…],  a minor  who test i f ied v ia an 

intermediary.    

 

[4 .3]  J […] M[…],  the mother  of  the complainant .   

 

[4 .4]  E[…] N[…],  the complainant 's  aunt .    

 

[4 .5]   Ms Mokwena,  a nurse who examined the 

complainant  and who gave evidence in re lat ion to 

the J88 medical  form.   

 

[4 .6]  Thul i  Mashele.  

 

[4 .7]  The appel lant  test i f ied in  h is defence.   

 

[5 ]   The a l leged rape was descr ibed by the complainant  

in  her  ev idence in the fo l lowing terms:  

 

[5 .1]   In  June 2015,  she was p laying wi th her  f r iends 
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in the evening in the veld near  to her  parents '  

house.  

[5.2]   She saw another  chi ld  by the name of  D[…] 

s i t t ing around a f i re near  the p lace where they 

were p laying.   Whi ls t  s i t t ing wi th other  chi ldren,  

the appel lant  arr ived.   He was fami l iar  to her  

because she had seen h im around the area 

where she l ived.  

[5.3]   The complainant  went  wi th the appel lant  in to  

the bush on the promise of  the receipt  of  R2.   

They were near  the f i re and a lso to houses in  

the v ic in i ty .  

[5 .4]  The appel lant  inst ructed her  to undress.  He 

took of f  her  pant ies.  She d id not  remove her  

whole dress.  He took of f  h is  t rousers and 

underwear.  

[5 .5]  The complainant  took h is penis and put  i t  in  her  

vagina.  She used the fo l lowing words to  

descr ibe the act  of  sexual  penetrat ion -  “He 

took h is  peepee,  and put  i t  ins ide my cookie. ”   

She then test i f ied that  he was “bumping”  on top 

of  her .  Af ter  that ,  the appel lant  put  on h is  

c lothes and lef t .   She a lso col lected her  c lothes 

and lef t .  

[5 .6]   The complainant  d id not  see her  f r iend N[ . . . ]  
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af ter  she came out  of  the bushes af ter  the rape 

had taken p lace.  

[5.7]   The complainant  d id not  te l l  anybody about  the 

inc ident .  However,  upon inqui ry f rom Thul i ,  the 

complainant  to ld her  that  the appel lant  raped 

her .  

[5 .8]  The complainant  entered the cour t room and 

ident i f ied the appel lant  as the person who 

raped her .   Dur ing cross-examinat ion,  she said  

she was scared to te l l  her  mother  for  fear  of  

being beaten.  

 

[6 ]   Nkwondo Keso test i f ied about  an inc ident  that  

happened in June 2015:  

 

[6 .1]  They were a l l  s i t t ing around the f i re wi th other  

chi ldren.  She could not  remember the exact  

t ime, but  i t  was a l ready get t ing dark when they 

were seated there.   

[6 .2]  The appel lant  was amongst  them. When the 

complainant  went  to fetch f i rewood,  the 

appel lant  then fo l lowed her  and made as i f  he 

was going to the Bangladesh shops.   At  that  

s tage,  she and others went  home,  and she d id  

not  see the complainant  and the appel lant  when 
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they came back.   

[6 .3]   Keso knew the appel lant  and would see h im 

of ten.  The appel lant  is  a lso fami l iar  wi th  her  

f rom her  parenta l  home.  The fo l lowing day,  

Keso was v is i t ing a f r iend when she came 

across the appel lant  and a person by the name 

of  Simpehle.   She greeted them and was about  

to pass when the appel lant  s topped her  and 

to ld her that  he had “messed up” ,  and that  he 

had raped the complainant .   Keso test i f ied she 

d id not  bel ieve h im and she to ld h im he was 

ly ing.   The appel lant  said he was not  ly ing,  and 

to ld her  to ask Simpehle.  The lat ter  person 

conf i rmed that  the appel lant  was speaking the 

t ruth.  

[6 .4]   The fo l lowing day,  she spoke to the 

complainant  about  the inc ident .  In i t ia l ly ,  the 

complainant  kept  quiet ,  and when she asked 

the complainant  a second t ime, the compla inant  

conf i rmed that  the appel lant  had raped her .  

[6 .5]   The complainant  in formed her  that  she was 

scared to te l l  her  mother for  fear of  get t ing a 

h id ing.  

[6.6]   Keso repor ted the inc ident  to the complainant 's  

mother  that  evening.  However ,  the mother  
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ignored her  and she lef t .  She conf i rmed that  

the fo l lowing day,  the chi ldren were s inging at  

the complainant 's  gate a song wi th the words 

“what  you are doing is  not  good” .   She was sent  

to buy bread and she came across Thul i  to  

whom she repor ted the rape of  the complainant .  

 

[7 ]  Nurse Mokwena gave evidence that  she examined 

the complainant  in  July 2015.  She establ ished f rom 

an internal  examinat ion that  the complainant  had 

scar  t issue in her  vagina at  9 o 'c lock,  and she 

conf i rmed that  th is  was a resul t  o f  vaginal  

penetrat ion wi th a b lunt  object .   

 

[8 ]  The appel lant  test i f ied as fo l lows:  

 

[8 .1]   He conf i rmed that  he knew the complainant  as 

he used to see her  around p lay ing.  

[8.2]   He denied that  he at  any stage to ld N[ . . . ]  or  

admit ted to N[ . . . ]  that  he raped the 

complainant .    

[8 .3]   He conf i rmed that  a meet ing was held where 

the a l legat ion was brought  up.   He was asked i f  

he knew about  the problem.  He responded that  

he had heard of  the a l legat ions but  he denied 
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them. He conf i rmed that  the complainant  

pointed h im out  as the person who raped her  

and that  he was passing by Thul i 's  house when 

the chi ldren were s inging.  

[8.4]   Under cross-examinat ion,  he test i f ied that  he 

knew about  the other  chi ldren who were p laying 

wi th N[ . . . ] ,  and he a lso knew about  the f i re 

where these chi ldren sat  near  the veld around 

June.  He used to go there.   However,  af ter  the 

a l legat ions sur faced,  he stopped going there.   

He had no bad b lood wi th the complainant  or  

N[ . . . ] .  

 

[8 .5]   He could not  say why the complainant  pointed 

h im out  as the person who raped her .   

 

A l leged contradict ions in  the state 's  evidence 

 

[9]  Counsel  for  the appel lant  in  argument  re l ied heavi ly  

on submissions that  there were contradict ions in the 

evidence of  the complainant  N[ . . . ] .  On th is basis,  he 

submit ted that  the cour t  could not  re ly  on thei r  

ev idence.  The contradict ions were said to be the 

fo l lowing:  
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[9.1]   The complainant  d id not  ment ion that  N[ . . . ]  was 

present  on the day of  the a l leged rape.  

[9.2]   The complainant  test i f ied that  N[ . . . ]  saw the 

appel lant  raping her .  However,  N[ . . . ]  test i f ied 

that  she d id not  see the a l leged rape.  

[9.3]   I t  was submit ted that  the complainant 's  

ev idence was contradicted by the evidence of  

Thul i  Mashele,  who test i f ied that  N[ . . . ]  to ld her  

that  she (N[ . . . ] )  had wi tnessed the rape.  

[9.4]   N[ . . . ]  test i f ied that  the appel lant  had informed 

her  of  the rape.  However ,  th is  aspect  of  N[ . . . ] 's  

test imony was not  conf i rmed by the 

complainant .  

 

[10]   A c lose analys is  of  the evidence shows that  these 

so-cal led contradict ions were in fact  more apparent  

than real :  

[10.1]   The complainant  d id not ,  in  her  evidence,  

exclude the presence of  N[ . . . ]  a t  the f i re she 

sat  around wi th the other  chi ldren.  

[10.2]   She test i f ied that  X[…],  F[…] and N[…] had 

departed af ter  they had p layed together ,  not  

af ter  they had been s i t t ing around the f i re.  

[10.3]   The complainant 's  test imony that  N[ . . . ]  saw her  

being raped impl ies that  N[ . . . ]  was a lso s i t t ing 
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around the f i re or  was in the near  v ic in i ty  when 

the appel lant  took the complainant  in to the 

bushes.  This conf i rms N[ . . . ] 's  ev idence that  she 

was present  at  the t ime that  the appel lant  took 

the complainant  in to the bushes.  

[10.4]   The complainant 's  ev idence that  she d id not  

see N[ . . . ]  when she came out  of  the bushes 

suggests that  she was there before she went  

in to the bushes.   This again is  consistent  wi th  

N[ . . . ] 's  ev idence that  she was present  when the 

complainant  le f t  the f i re wi th the appel lant  and 

that  she had not  seen the complainant  return 

because she had a l ready gone home.  

 

[11]  The d iscrepancy in the evidence of  the complainant ,  

who said that  N[ . . . ]  had seen the rape,  and N[ . . . ] 's  

test imony that  she had not  wi tnessed the rape,  in  my 

v iew,  is  not  mater ia l .  N[ . . . ] 's  test imony substant ia l ly  

corroborated the evidence of  the complainant  in 

re lat ion to the fact  that  the appel lant  had been s i t t ing 

around the f i re and had taken the complainant  in to 

the bushes.  I t  a lso corroborated the complainant 's  

ev idence in re lat ion to the complainant 's  subsequent  

repor t  that  the appel lant  had raped her .  F inal ly ,  the 

appel lant 's  admission to N[ . . . ]  that  he had messed up 
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by raping the complainant  corroborated the 

complainant 's  evidence as regards the rape.  

 

[12]  A fur ther  issue taken by the appel lant  was that  the 

complainant  test i f ied that  she had repor ted the 

inc ident  f ive days af ter  i t  happened.  The medica l  

repor t  showed that  the scars had healed.   Nurse 

Mokwena,  who examined the complainant ,  test i f ied 

that  in jur ies caused by forced penetrat ion take 

between 7 and 21 days to heal .   On th is basis ,  i t  was 

argued that  the evidence of  the complainant  could not  

be re l ied upon.   

 

[13]  The complainant  test i f ied that  she to ld Thul i  about  

the rape f ive days af ter  i t  happened.   Thul i  test i f ied 

that  af ter  the repor t ,  she d iscussed the mat ter  wi th  

the complainant 's  mother .   The complainant  was f i rs t  

taken to the c l in ic .  E[…] test i f ied that  af ter  they 

returned f rom the c l in ic ,  they ca l led the appel lant 's  

mother  and informed her  of  the a l legat ions against  

her  son.   At  that  s tage,  the complainant  pointed out  

the appel lant  as having been the person who raped 

her .   The appel lant 's  mother  gave them R100 to take 

the complainant  to the hospi ta l  the fo l lowing morning.    
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[14]  The evidence was that  the complainant  was taken to 

the OR Tambo Memor ia l  Hospi ta l  and then to Ber tha 

Goxowa Hospi ta l  in  Germiston,  where the complainant  

was examined by Nurse Mokwena on 5 July 2015.    

 

[15]  The evidence shows that  there would have been a 

delay of  at  least  a day f rom the t ime when the 

complainant  f i rs t  made her  repor t  unt i l  she was 

examined by Nurse Mokwena.  I t  is  reasonably  

possib le  that  by the t ime the compla inant  was 

examined,  the in jur ies she had susta ined had healed 

suf f ic ient ly  for  them to be noted as c lef ts .  I t  is  a lso 

qui te conceivable that  a young chi ld  g iv ing evidence 

in re lat ion to t ime may not  have been accurate in  her  

est imate.  In my view,  the complainant 's  t ime est imate 

fa l ls  wel l  wi th in the parameters of  the medica l  

ev idence led by the state,  and there is  no substance 

in the argument  that  the evidence as to t ime 

discredi ted the complainant 's  ev idence.  

 

[16]  As has been pointed out  in  many cases,  

contradict ions per se  do not  lead to the re ject ion of  a  

wi tness 's evidence.   They may be s imply  indicat ive of  

an error ,  and not  every error  made by a wi tness 

af fects h is or  her  credib i l i ty .   See S v Mkohle  1990 
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(1)  SACR 95 (SCA).  

 

[17]  There were two mater ia l  contrad ict ions between the 

evidence g iven by the appel lant  and the vers ion that  

was put  to the state wi tnesses.   F i rst ,  i t  was put  to  

N[ . . . ]  that  the appel lant  would deny s i t t ing around the 

f i re because he was not  f r iendly wi th her .   In h is  

evidence,  he admit ted s i t t ing around the f i re because 

i t  was not  far  f rom his p lace.   Secondly,  i t  was put  to 

Thul i  that  the appel lant  denied that  the g i r ls  were 

s inging a song when he passed by.  In h is evidence 

the appel lant  admit ted that  the chi ldren were s inging 

when he passed by the gate.   He,  however,  test i f ied 

that  he d id not  know what  message they were dr iv ing 

home.  I t  is  t rue that  there is  no onus on the appel lant  

to prove h is defence.   He is  ent i t led to an acqui t ta l  i f  

the evidence that  he g ives is  reasonably possib ly  

t rue.    

 

[18]  The cour t  must  a lso take into considerat ion that  the 

complainant  is  a young chi ld  who is  a s ingle wi tness 

insofar  as the actual  rape was concerned.   However ,  I  

am sat is f ied that  the magist rate took a l l  o f  th is  in to  

account  when he weighed up the evidence.  The 

appel lant  conceded that  there was no animosi ty  
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between him and the complainant  and N[ . . . ] ,  and he 

could o f fer  no reason why they would fa lsely  

impl icate h im.  In my v iew,  therefore,  he was correct ly  

convicted of  the charges against  h im.  

 

SENTENCE   

 

[19]  In mit igat ion of  sentence,  the appel lant 's  legal  

representat ive submit ted that  the appel lant  was 22 

years of  age.   This was in 2018,  some three years 

af ter  the rape.  The cour t  accepted that  th is  was h is  

age.  Accordingly,  he would have been approximately  

19 years of  age at  the t ime of  the rape.   

 

[20]  No pre-sentencing repor t  was cal led for  in  respect  of  

the appel lant .   A shor t  v ic t im impact  statement  dated 

21 Apr i l  2017 was produced in respect  of  the 

complainant .   However,  no fu l l  v ic t im impact  repor t  

was produced af ter  the appel lant  had been convicted.  

 

[21]  Our cour ts have repeatedly emphasised the need for  

pre-sentencing repor ts  in the case of  young 

of fenders.   See,  for  example,  S v M and Another  2005 

(1)  SACR 481 (E) ,  Ravele v S (20079/14)  [2014]  

ZASCA 118 (19 September 2014) ,  S v Sieber t  
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(214/1996) [1996]  ZASCA 135 (27 November 1996) ,  S 

v Maty i ty i  2011 (1)  SACR 40 (SCA),  S v Manka 2003 

(2)  SACR 515 (O),  S v Gagu and Another  2006 (1)  

SACR 547 (SCA),  S v Phulwane and Others 2003 (1)  

SACR 631 (T.  

 

[22]  The Cr iminal  Law Amendment  Act ,  105 of  1997 

requi res the cour t  to impose a l i fe sentence i f  no 

substant ia l  and compel l ing c i rcumstances warrant  a 

lesser  sentence.  In these c i rcumstances,  when 

deal ing wi th a young of fender,  i t  was essent ia l  that  a 

pre-sentencing repor t  be obta ined,  even i f  i t  was not  

cal led for  by the defence.  In my v iew,  there was a 

mater ia l  misdi rect ion in not  obta in ing th is  repor t .   The 

age of  the appel lant  should a lso have been 

independent ly  ver i f ied.  I t  would a lso have been 

appropr iate for  the cour t  to  obta in a v ic t im impact  

repor t  compr is ing a more deta i led invest igat ion 

conducted by a socia l  worker  per ta in ing to the 

physical  and psychological  ef fects of  the rape upon 

the complainant .  

 

[23]  Accordingly,  I  am of  the v iew that  th is cour t  is  a t  

l iber ty to and should in ter fere wi th the sentence 

imposed upon the appel lant .   However,  th is  can only  
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be done once proper  sentencing repor ts are obta ined.   

In  my v iew,  no purpose would be served by referr ing 

the mat ter  back to the Magist ra te 's  Court  for  such 

repor ts to be obta ined.   This cour t  has the power to 

cal l  for  the repor ts needed to impose an appropr iate  

sentence.  In the c i rcumstances,  I  make the fo l lowing 

order :  

 

1 .  The convict ion of  the appel lant  is  conf i rmed.    

 

2 .  The appeal  on sentence is  postponed sine d ie .    

 
 

 3 .  The cour t  d i rects the fo l lowing repor ts shal l  be 

obta ined:  

 

 3 .1 A v ic t im impact  assessment  repor t  in  

respect  of  the complainant ,  G[…] M[…].    

 

 3 .2 A sentencing repor t  f rom a probat ion 

of f icer /socia l  worker  in  re lat ion to the re-

sentencing of  the appel lant .    

 

 4  Once the aforesaid repor ts  have been obta ined,  

the regis t rar  is  d i rected to  set  the appeal  down 
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for  fur ther  considerat ion.    

 

 5  Pending the reconsiderat ion of  the appel lant 's  

sentence,  he shal l  remain in  detent ion as a 

sentenced pr isoner .  

 

………………………… 

KUNY J  

JUDGE OF THE HIGH COURT  

GAUTENG HIGH COURT 

 

MATHUNZI,  AJ:   I  agree.  

PP  

………………………… 

MATHUNZI ,  AJ  

ACTING JUDGE OF THE HIGH COURT  

GAUTENG DIVISION 

Judgment del ivered in  open court  on 27 August  2024 

Judgment corrected and signed on 08 October  2025  
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