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ORDER
1 The application is dismissed with costs on Scale C, such costs to include the
employment of two counsel.
2 The matter is further postponed for purposes of closing argument in respect of the

merits, to a date to be arranged between the parties.

JUDGMENT

Reinders J

[1] The matter before me is part-heard to such an extent that argument is to be
heard, with judgment to follow thereon. In terms of a consolidation order dated 18 August
2022 granted by this Court, the two matters under cases numbers 1617/2019 and
1623/2019 were to proceed as one action. This interlocutory judgment, therefore, only
concerns the application to reopen both cases. For ease of reference the first, second
and third plaintiffs under case no 1617/2019 and the plaintiff under case no 1623/2019
will be referred to as the plaintiffs. Likewise, reference to the defendants would only be

collectively, save where necessary to indicate otherwise.

[2] It suffices for purposes of this interlocutory judgment to state that the plaintiffs
instituted action against the defendants, basing their claims on certain agreements in
respect of livestock (sheep). The plaintiffs initially closed their cases after having led the
evidence of Mr HM Linde (Mr Linde). This was done as far back as 15 November 2022.
The defendants thereafter led the evidence of Mr GJ Pretorius (Mr Pretorius) and closed
their cases on 12 September 2023.

[3] The proceedings were concluded on 12 September 2023 and the matter was ripe
to be argued at the time. However, the plaintiffs indicated that they wish to amend their
pleadings, as intimated (but never prosecuted) when the trial had commenced in 2022.
On 1 December 2023, the plaintiffs issued a formal application to amend their pleadings,
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which was opposed by the defendants. | refused leave to amend on 23 February 2024.
The matter was thereafter postponed for oral argument on the merits to an agreed date
of 21 July 2025. On the aforementioned date, by agreement between the parties, the
matter was postponed to 4 September 2025. The purpose of the postponement was,
amongst others, to allow the plaintiffs to prosecute an application to reopen their cases.
Such formal application was issued on 23 July 2025. It is that application that now
requires a ruling.

[4] The notice of motion seeks leave to allow the plaintiffs to reopen their cases for
the purpose of presenting the evidence of a certain Mr G Steyn. Mr Linde, in an affidavit
in support of the relief sought, states that the attorney of record made contact with Mr
Steyn, ostensibly in September 2024 (the affidavit incorrectly refers to 5 September 2025
— however counsel informed me that it is a typing error). Be that as it may, the attorney
had a discussion at that time with Mr Steyn. Mr Steyn informed the attorney that as far as
he was concerned, the moment the plaintiffs effected payment into the bank account of
the Paul Steyn Boerdery (currently, Paul Steyn Boerdery (Pty) Ltd (in liquidation)) he
knew that he would in the future be farming with the numbers of sheep agreed upon and
that the plaintiffs' sheep were indeed marked separately. This evidence was ostensibly

also tendered during an insolvency enquiry held before the commencement of this trial.

[5] In opposing the application, the first to fourth defendants disputed that this was
the testimony provided by Mr Steyn during the insolvency proceedings. Mr DT Majiedt,
on behalf of the first to fourth defendants, points out that the allegations made by the
plaintiffs in this respect are not supported by an affidavit deposed to by Mr Steyn. With
reference to the insolvency interrogation, | am referred to a transcription of Mr Pretorius
and Mr Linde's evidence during the said proceedings where Mr Pretorius, amongst
others, stated that the marking of the ‘claimant's’ sheep was only attended to by himself
pursuant to the fifth defendant having perfected its notarial bonds. Mr Linde, on the other
hand, confirmed during the aforesaid interrogation that he had no personal knowledge of
whether Mr Pretorius, in fact, marked the sheep to which the plaintiffs lay claim. Mr
Pretorius testified during the trial but has sadly since passed on. So viewed, the
defendants are prejudiced in that Mr Pretorius cannot be consulted or recalled. With
reference to the record of the trial proceedings itself, the defendants argue that the
plaintiffs were well aware of the fact that, in the event they relied upon the separation or
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marking of the sheep, they probably had to call Mr Steyn to testify. There is no indication
that Mr Steyn was unwilling or refused to testify, and ultimately no reasons were furnished
as to why the plaintiff closed its case without calling Mr Steyn to testify.

[6] In Mkwanazi v Van der Merwe and Another' (Mkwanazi) it was held that a high
court has an inherent discretion to allow a party to reopen its case. The general
considerations were stated thus:

‘(i) The reason why the evidence was not led timeously.

(i) The degree of materiality of the evidence.

(i) The possibility that it may have been shaped to relieve the pinch of the shoe.

(iv) The balance of prejudice, i.e. the prejudice to the plaintiff if the application is refused, and
the prejudice to the defendant if it is granted. This is a wide field. It may include such factors as
the amount or importance of the issue at stake; the fact that the defendant's witnesses may have
already dispersed; the question whether the refusal might result in a judgment of absolution, in
which event whether it might not be as broad as it is long to let the plaintiff lead the evidence
rather than to put the parties to the expense of proceedings de novo.

(v) The stage which the particular litigation has reached. Where judgment has been reserved
after all evidence has been led on both sides and, just before judgment is delivered, the plaintiff
asks for leave to lead further evidence, it may well be that he will have a harder row to hoe,
because of factors such as the increased possibility of prejudice to the defendant, the greater
need for finality, and the undesirability of throwing the whole case Into the melting pot again, and
perhaps also the convenience of the court which is usually under some pressure in its roster of
cases. On the other hand, where a plaintiff closes his case and, before his opponents have taken
any steps, asks for leave to add some further evidence, the case is then still in medias res as it
were.

(vi) The healing balm of an appropriate order as to costs.

(vii) The general need for finality in judicial proceedings. This factor is usually cited against the
applicant for leave to lead further evidence. However, depending on the circumstances, finality
might be sooner achieved by allowing such evidence and getting on with the case, than by
granting absolution and opening the intermediate way to litigation de novo in all its tedious
amplitude. The appropriateness, or otherwise, in all the circumstances, of visiting the remissness
of the attorney upon the head of his client.”

[71 During argument, counsel for the plaintiffs pressed upon me that the application

' Mkwanazi v Van Der Merwe and Another 1970 (1) SA 609 (A).

2 |bid at 616G-617D. These principles were cited with approval in Mostert v Cape Town City Councif 2001 (1)
SA 105 (SCA) para 45 and Minister of Safely and Security and Another v Rudman and Another 2005 (2) SA
16 (SCA) para 79.
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is most certainly not to be seen as a condonation application. | obviously agree with him.
However, | have difficulty in understanding why this witness’s evidence was not adduced
by the plaintiffs. | fail to understand why he was only consulted after the closing of the
plaintiffs’ cases. To me it seems that the plaintiffs made the decision not to call him and
hoped that the defendants would call the witness. That is not, in my view, a good
explanation or reason why the evidence was not led timeously. It seems to me, from the
evidence tendered by the defendants in respect of the witness's evidence during the
insolvency interrogation, that the said witness cannot adduce weighty or material
evidence in support of the plaintiffs’ cases. The witness, Mr Pretorius, can unfortunately
not be recalled nor consulted as he had passed on. Although not decisive, | have in
summary pointed out above the stage which this litigation has reached and although |
wish to be fair to the plaintiffs, | must likewise be fair to the defendants.

[8] Having considered the principles set out in Mkwanazi, | am not inclined to allow
the plaintiffs to reopen their cases. It thus stands to be dismissed. Costs of this application
should follow the cause. All parties employed senior counsel, and | see no reason why
the unsuccessful party should not pay the costs on scale C.

[9] Accordingly, | grant the following order:

1 The application is dismissed with costs on Scale C, such costs to include the
employment of two counsel.

2 The matter is further postponed for purposes of closing argument in respect of
the merits, to a date to be arranged between the parties.
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