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J U D G M E N T  

 
MAKHOBA, J :    

 1 .   This is  an appl icat ion by the appl icants in terms 

of  Sect ion 18(3)  of  the Super ior  Courts Act  10 of  2013 to  

https://www.saflii.org/content/terms.html


enforce the judgment  that  I  del ivered on 11 July 2024.   I t  is  

a spol iat ion order.  

 

 2 .   There was an appl icat ion for  leave to appeal  

which was dismissed th is  morning.  

 

 3.   For  a l l  in tents and purposes therefore there is  

no leave to appeal  in  th is mat ter.   The 1 s t  respondent  is  not  

represented.   The 2 n d  and 3 r d  are represented by 

Mr Maponya.  10 

 

 4.   I  d id pose a quest ion to Mr Maponya whether  

the 2n d  and 3 r d  respondents are occupying the property and 

whether  they are opposing the appl icat ion.   The answer was 

in the posi t ive,  that  yes they are occupying the property and 

they are opposing the appl icat ion.  

 

 5.   Mr Raubenheimer for  the appl icants is  of  the 

v iew that  the 2 n d  and 3 r d  respondents,  they have now 

ident i f ied themselves as the occupiers of  the property and 20 

as par t  of  the people that  are opposing th is appl icat ion.   I t  

must  be remembered that  in my judgment  there is  just  a  

group of  persons,  there is  no indiv idual  ident i f ied.  

 

 6.   Mr Maponya argued on the mis jo inder and wi th  



respect ,  I  do not  understand why he says there is  a  

mis jo inder,  because the par t ies that  have been c i ted,  they 

are saying we are occupying the property and we are 

opposing th is appl icat ion for  var ious reasons that  I  am not  

going to go into.  

 

 7.   Importance in th is appl icat ion is  what  I  sa id in  

the judgment .   I  am going to quote mysel f  on paragraph 17 

of  my judgment ,  I  say the fo l lowing:  

"The t rue purpose of  the mandament  van 10 

spol ie is  not  the protect ion and v indicat ion 

of  r ights in general ,  but  rather  the 

restorat ion of  the status quo ante. "  

 

 8 .   I  d id ask counsel ,  Mr Maponya,  in  fact  I  d id say 

to h im that  even a th ief  in  our  law is protected,  you must  

return the status quo ante ,  there is  no sel f -help that  is  

a l lowed in our  law.  

 

 9.   Now should th is Court  not  protect  the 20 

appl icants,  I  am not  concerned about  any appeal ,  I  th ink 

Mr Raubenheimer put  i t  r ight ly  so that  a quest ion about  the 

appeal  and the mer i ts  is  of  no importance in such an 

appl icat ion,  because th is is  a spol iat ion order.  

 



 10.  Now they have asked me,  the appl icants,  to  

protect  them and I  d id issue an order  to protect  them.  They 

want  that  order  to be implemented.   And there is  no appeal  

against  my decis ion.    

 

 Now why can th is Cour t  not  then give effect  to 

Sect ion 18(3)?  I  th ink that  is  the quest ion I  must  ask 

mysel f ,  why should th is Court  not  g ive effect  to Sect ion 8(3)  

wi thout  going into the theory,  the case law of  Sect ion  18(3) .    

 10 

 From face value i t  is  c lear  that  wi th the spol iat ion 

the Cour t  must  act  as soon as possib le to protect  the v ict im.   

Especia l ly  in  th is matter  where there is  no leave to appeal  

granted or  any appeal ,  why should I  not  protect  the v ict im 

that  is  the appl icants?   On paper and in the address by 

counsel ,  there is  no good reason furn ished to me.    

 

 For  that  reason,  I  am of  the v iew that  the 

appl icat ion must  succeed and the draf t  order  which 

encompasses or  which I  asked counsel  to upload i t  and on 20 

CaseLines which consis t  of  the prayers on the not ice of  

mot ion,  that  draf t  order  is  then made the order  of  Court .  

 

MAKHOBA, J 

JUDGE OF THE HIGH COURT  



DATE :   ……………….  

 

 


