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DAVIS,  J:     

 

[1 ]    In th is  act ion the l iab i l i ty  of  the Road Accident  Fund,  

hereaf ter  referred to as the RAF,  for  the damages suffered 

by Mr Mathwai  Junior,  represented by a curatr ix ad l i tem ,  is  

d isputed.   I  shal l  for  sake of  c lar i ty  refer  to Mr Mathwai  

https://www.saflii.org/content/terms.html
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Junior  hereaf ter  as the pat ient .  

 

[2 ]    A previously accepted offer  on mer i ts  has been 

wi thdrawn and counsel  for  the p la int i f f  assured the cour t  

that  nothing turns on th is  wi thdrawal .  

 

[3 ]    By agreement  between the par t ies the issue of  mer i ts  

and quantum were separated in terms of  Rule 33.  

 

[4 ]    The pat ient ,  previously an apprent ice audi tor  in  the 

employ of  the Audi tor  General ,  has suffered debi l i ta t ing 

in jur ies and is  wheelchai r -bound wi th  severe cogni t ive 

impairment .    

 

[5 ]    The occurrence of  the motor  vehic le accident  in  

quest ion has been admit ted,  but  the crucia l  d ispute is  

whether  the pat ient  had been the dr iver  of  the s ing le vehic le  

involved in the accident  or  whether  h is father  had been the 

dr iver  and the pat ient  merely the passenger.  

  

[6 ]     The resolut ion of  th is  d ispute is  not  only crucia l  for  the 

determinat ion of  the RAF’s l iab i l i ty,  but  a lso for  the pat ient  

who would have no c la im in the event  that  h is  own 

negl igence as dr iver  were to be found to have been the 

cause of  the accident .   
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The undisputed facts .  

[7 ]    Before turning to the ora l  ev idence i t  is  apposi te to  

deta i l  those facts which are not  in  d ispute.  

  

[8 ]     I t  is  common cause that  the motor  vehic le  accident  

occurred on the af ternoon of  3 September 2016.   The scene 

of  the accident  was on a st ra ight  sandy road.   This road 

runs between what  has been referred to by Mr Mathwai  as a 

cat t le  kraal  and what  had been referred to in  papers as a 

cat t le  outpost  and the Tlakgameng Vi l lage.   At  the cat t le 

kraal  Mr Mathwai  Senior  kept  cat t le .   The road l inks up wi th  

the tarred road which leads to the Tlakgameng Vi l lage in 

North West  Prov ince where Mr Mathwai  has h is  residence.   

This res idence is  on a proper ty  adjacent  to that  of  Mr 

Mathwai ’s  brother.  

  

[9 ]    The evidence that  the vehic le  in  quest ion,  being a Ford 

Ranger 3.0 TDi  XLT wi th regist ra t ion number HFL[…],  had 

been purchased by Mr Mathwai  on 26 June 2012 for  

R145 000 was a lso not  p laced in d ispute.    

  

[10]    I t  is  a lso not  in  d ispute that  the pat ient  was found 

outs ide the vehic le in  a semi-conscious sta te by an 

emergency medical  response team who arr ived on the scene 
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af ter  the accident .   There was no one e lse in the v ic in i ty  of  

the vehic le when the emergency medical  response team 

arr ived at  the scene.   They found the vehic le lay ing on i ts  

r ight -hand s ide,  that  is  the dr iver ’s  s ide,  next  to the road.  

  

[11]    The pat ient  had been taken f rom the accident  scene 

by ambulance to the Ganyesa Hospi ta l  and later  on the 

same day to the Tshepong Hospi ta l  near  Klerksdorp,  a lso in  

the North West  Province.   So far  the common cause facts.    

  

The oral  evidence  

[12]    Mr Mathwai  test i f ied that  on the day in quest ion the 

pat ient  had accompanied h im f rom his home to the cat t le  

kraal .   The pat ient  had arr ived the day before f rom 

Kimber ley by tax i  to  v is i t  for  the weekend.  

  

[13]    The road running in f ront  of  Mr Mathwai ’s  res idence is  

tarred and f rom that  road one turns to the lef t  on the sandy 

road to get  to the cat t le  kraal .   Photographs of  the sandy 

road indicated that  i t  was in a good condi t ion wi th verges on 

both s ides.   The tota l  d is tance f rom the residence to the 

kraal  was indicated as 11 k i lometres.    

  

[14]    At  the kraal  the herdboy,  Ernest ,  was met  and the 

cat t le  were inspected.   The herdboy has s ince returned to 
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Lesotho af ter  h is  mother  had passed away there.   He was 

not  cal led as a wi tness.  

  

[15]    On the return journey f rom the kraal ,  so Mr Mathwai 

test i f ied,  he was the dr iver  and the pat ient  the passenger.   

The speed he was dr iv ing at  was 60 k i lometres per  hour.  

  

[16]    P lus-minus three k i lometres f rom the kraal  a swarm of  

bees entered the vehic le through the passenger s ide 

window and Mr Mathwai  got  s tung.   This caused h im to veer  

f rom side to s ide and lose contro l  over  the vehic le af ter  

which the vehic le exi ted the road to the r ight -hand s ide and 

ended up on i ts  r ight -hand s ide af ter  having been 

over turned.  

  

[17]     Mr Mathwai  fe l t  h is  son on top of  h im and saw “a lo t  

of  b lood.”   The pat ient  was unresponsive and Mr Mathwai  

feared that  he had passed away.  

  

[18]     Mr Mathwai  then clambered f rom under and over  h is 

son and got  out  of  the vehic le.   He could not  locate a cel l  

phone and went  to the cat t le  kraal  for  help,  leaving the 

pat ient  ins ide the vehic le .  

  

[19]    Mr Mathwai  could not  f ind Ernest  at  the cat t le  kraa l  
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and a lso not  f ind anyone at  the other  e ight  homesteads in 

the adjacent  area.   He then returned to the vehic le af ter  

three hours,  only  to f ind the pat ient  missing.  

  

[20]   Mr Mathwai  then took a shor tcut  through the 

agr icu l tura l  lands to h is residence in Tlakgameng where he 

went  to h is brother ’s  house.   The brother,  who had a lso  

s ince passed away,  accompanied Mr Mathwai  in the 

brother ’s  o ld and unroadworthy car  to the local  c l in ic .   

  

[21]    At  the c l in ic  Mr Mathwai  made enquir ies about  an 

accident - in jured person.   He was to ld no such person had 

arr ived at  the c l in ic ,  but  the staff  had observed an 

ambulance passing by.  

  

[22]    Armed wi th th is  knowledge,  Mr Mathwai  and h is  

brother  proceeded to the Ganyesa Communi ty Hospi ta l .   

There they were to ld that  a cr i t ica l ly  in jured person had 

come there by ambulance but  had s ince been t ransferred to 

Tshepong Hospi ta l  some 300 k i lometres away,  on Mr 

Mathwai ’s  est imat ion.   In  real i ty  i t  is  less.  

  

[23]    Mr Mathwai  and h is brother  then went  to the South 

Afr ican Pol ice Serv ice stat ion in Tlakgameng to repor t  the 

accident .   Mr Mathwai ,  who is  a local  teacher and wel l -
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known in the d ist r ic t ,  knew the pol ice off icer  he 

encountered,  namely Warrant  Off icer  Molefe.    

  

[24]    Not  only had Warrant  Off icer  Molefe recorded the 

accident  deta i ls  in  “a l i t t le  book,”  but  he a lso completed the 

accident  repor t  in  Mr Mathwai ’s  presence.   The deta i ls  o f  

the accident  and i ts  cause were completed on the basis of  

Mr Mathwai ’s  vers ion.   Warrant  Off icer  Molefe has a lso 

s ince passed away dur ing the Covid pandemic.  

  

[25]    Mr Mathwai  and h is brother  then returned home.   The 

next  day,  being Sunday,  they went  to tow Mr Mathwai ’s  

vehic le  back home.   In  cross-examinat ion and re-

examinat ion Mr Mathwai  a lso test i f ied that  warrant  off icer  

Molefe came to h is residence on that  Sunday “ to f in ish what  

he had star ted the previous day.”  

  

[26]    On Tuesday,  6 September 2016,  Mr Mathwai  t ravel led 

to Tshepong to see h is son.   The next  week Mr Mathwai  

returned to the school  to resume his work as a teacher.  

  

[27]    Save for  “a l i t t le  b i t  o f  pain”  on h is h ip,  Mr Mathwai  

was unin jured in the accident ,  but  af ter  a year  or  two he 

had some pain in  h is neck and consul ted an undisc losed 

doctor.  
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[28]    So far  the evidence for  the p la in t i f f  in  respect  of  

mer i ts .   I  shal l  deal  wi th the cross-examinat ion of  Mr  

Mathwai  when the evidence is  evaluated herein later.  

  

[29]    The f i rs t  wi tness for  the RAF was the emergency 

medical  response pract i t ioner  who had found the pat ient  on 

the accident  scene,  Mr Mongwakets i .    

  

[30]    He test i f ied that  af ter  having received a not i f icat ion 

f rom a cal lout  centre in  Vryburg,  he proceeded to the 

accident  scene.  

  

[31]    On the scene,  af ter  he and h is par tner  had fo l lowed 

protocol  and ascer ta ined that  i t  was safe for  them to 

d isembark,  found a vehic le lay ing on i ts  r ight -hand s ide.   

Outs ide the vehic le they found the pat ient .   He was 

conscious but  incoherent .   Mr Mongwakets i ’s  repor t  

conta ined the fo l lowed inscr ipt ions made by h im:  

 

“Pat ient  was involved in MVA, susta ined? 

spinal  in jury? femur # . ”   and:  

“Pat ient  assisted and thereaf ter  t ransferred 

to Ganyesa Hospi ta l  for  fur ther  

management . ”  
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[32]    The emergency medical  response team also searched 

the vehic le ’s  envi rons as somet imes occupants o f  vehic les 

are f lung out  when vehic les over turn,  but  could f ind no one 

e lse.   Therefore,  so Mr Mongwakets i  test i f ied,  he wrote 

“MVA (dr iver) ”  as par t  of  h is  provis ional  obseervat ion.   

Notably h is repor t  deta i led no lacerat ions,  b leeding or  b lood 

loss as par t  of  the 45 observat ions noted on h is  inc ident  

repor t .  

  

[33]    The second wi tness cal led by the RAF was the v ice 

pr inc ipal  of  the school  at  which Mr Mathwai  had been 

teaching at  the t ime.   Her evidence was to the effect  that  

thei r  pr inc ipal  had informed her  that  the reason for                       

Mr Mathwai ’s  absence f rom school  for  a week was that                  

Mr Mathwai  had to ld the pr inc ipal  that  Mr Mathwai ’s  son had 

been involved in a ser ious motor  vehic le accident  over  the 

previous weekend.  

  

[34]    That  concluded the case on the mer i ts  for  the RAF.  

  

Evaluat ion   

[35]  Counsel  for  the p la int i f f  argued that  as                     

Mr Mathwai  was the only wi tness who presented d i rect  

ev idence of  the motor  vehic le accident ,  h is  vers ion should 
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be accepted.   He fur ther  argued that  h is  vers ion was 

corroborated by object ive evidence.    

  

[36]    But  the mat ter  is  not  as s imple as that .   The only 

object ive possib le corroborat ing evidence was the 

occurrence of  the motor  vehic le accident  and the fact  that  

the pat ient  had been an occupant  of  the vehic le which had 

landed up on i ts  r ight -hand s ide.   These la t ter  two facts are 

however  neutra l  and could a lso have been establ ished af ter  

the fact  by someone who had arr ived on the scene af ter  the 

motor  vehic le accident ,  l ike the emergency medical  

response team had done.  

  

[37]   The fact  that  Mr Mathwai ’s  vers ion had not  been 

contradicted by other  d i rect  ev idence,  such as by 

eyewi tnesses,  does not  of  necessi ty  means that  i t  should be 

accepted.   

  

[38]    In  Nelson v Mar ich 1952 (3)  SA 140 (A)  to 149,  at  

149A-D the cour t  sa id:  

 

“The fact  that  there was no ev idence to  

contradict  the evidence g iven by the 

defendant  does not  mean that  the cour t  i s  

bound to  accept  the defendant ’s  evidence.   
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The quest ion is  whether  i t  can be said that  

the defendant  proved h is defence.   His  

story,  as was pointed out  by the 

magist ra te,  was an improbable story.   The 

defendant ’s  evidence read as a whole does 

not  bear  the impr int  of  t ruth and in these 

c i rcumstances,  i t  cannot  be held that  he 

succeeded in d ischarging the onus rest ing 

upon h im . ”  

  

[39]    In  Kentz (Pty)  Ltd v Power  2002 [1]  Al l  SA 605 (W) at  

paragraphs 15 to 20 the fu l l  cour t  rev iewed these and other  

decis ions as fo l lows:  

 

“15.   There are other  cases d i rect ly  on 

point  which deal  wi th the pr inc ip le that  

uncontradicted evidence is  not  necessar i ly  

suf f ic ient  to d ischarge an onus and i t  is  to 

those cases which regard must  be had in 

determining whether  the t r ia l  cour t  can be 

said to  have been incorrect  in  decid ing 

whether  the p la int i f f  had d ischarged the 

onus of  proving h is case on those issues 

on which he bore the onus.  
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16.   Perhaps the most  succinct  s tatement  

of  the posi t ion is  to be found in Si f fman v 

Kr ie l  1909 TS 538 where Innes,  CJ said  at  

543:  

‘ I t  does not  fo l low, because the 

evidence is  uncontradicted,  that  

therefore i t  is  t rue.   The story to ld by 

the person upon whom the onus rests  

might  be so improbable as to not  

d ischarge i t . ’  That  statement  of  the law 

has been fo l lowed f requent ly  s ince.   

Some examples wi l l  suf f ice.    

 

17.   In  Nelson v Mar ich 1952 (3)  SA 140 

(A)  Cent l ivres JA said the fo l lowing:  

‘The fact  that  there was no evidence to  

contradict  the evidence g iven by the 

defendant  does not  mean that  the cour t  

is  bound to accept  the defendant ’s  

evidence. ’ ”  

  

[40]    In  McDonald v Young  2012 (3)  SA 1 (SCA) the 

posi t ion was put  beyond doubt  by the Supreme Court  of  

Appeal  as fo l lows:  

“ I t  is  set t led that  uncontradicted evidence 
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is  not  necessar i ly  acceptable or  suf f ic ient  

to d ischarge an onus.   In  Kentz (Pty)  Ltd v  

Power,  Cloete J  undertook a carefu l  rev iew 

of  re levant  cases where th is pr inc ip le was 

endorsed and appl ied . ”   Reference was 

then again made to Sif fman v Kr ie l  (supra) .  

  

[41]    To quote De Vi l l iers,  JP in Union Market  Agency Ltd 

vs Gl ick and Co 1927 OPD 285 at  288,  the evidence of  Mr  

Mathwai  must  be “suff ic ient ly  substant ia l ,  deta i led,  re l iable  

and sat is factory”  for  i t  to  be accepted.  

  

[42]     I  wi l l  s tar t  wi th Mr Mathwai ’s  demeanour.   He avoided 

a l l  eye contact  when furn ishing answers.   Even when taking 

into account  cul tura l  pract ices re lat ing to deference and 

humi l i ty,  he refused to do so despi te having been urged by 

counsel  to answer d i rect ly  to the cour t .   His body language 

was a lso to turn away f rom the cour t  even when quest ions 

were asked f rom the bench.   In  addi t ion to th is ,  he became 

agi tated when Adv Mutato who appeared for  the RAF,  dared 

to quest ion h is vers ion of  the events.  

  

[43]    In order  not  to be unfa i r  to  Mr Mathwai ,  I  shal l  not  

make credib i l i ty  f ind ings based on my observance of  h is  

manner of  test i fy ing a lone,  save to say that  i t  le f t  the cour t  
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wi th a feel ing of  unease.  

  

[44]    I t  is  necessary to refer  to both in ternal  and externa l  

contradict ions in h is evidence and to weigh those up 

against  general  probabi l i t ies.  

  

[45]    I  wi l l  s tar t  wi th Mr Mathwai ’s  most  recent  s tatement  

being one deposed to on 23 Apr i l  2025 in support  of  an 

appl icat ion in terms of  Rule 38(2) .   Therein he stated that  

he had lodged a c la im on behal f  of  h is  son d i rect ly  wi th the 

RAF.   When conf ronted in cross-examinat ion by the fact  that  

i t  was actual ly  h is  daughter  who had lodged a c la im,  he 

f i rs t ly  t r ied to expla in that  due to the fact  that  h is  daughter  

was the one taking care of  the pat ient ,  he “put  her  in  my 

p lace.”   When pushed fur ther,  he could offer  no explanat ion 

for  the incorrect  s tatement  conta ined in h is aff idav i t .  

  

[46]    In the above statement  he a lso stated that  the cat t le  

kraal ,  descr ibed therein as a cat t le  post ,  was 20 k i lometres 

f rom his home.   Later  he said 15 whi le in  cour t  he test i f ied 

that  i t  was 11 k i lometres.  

  

[47]    In respect  of  the other  homesteads that  he had gone 

to seek help af ter  the acc ident ,  in  h is aff idavi t  he expla ined 

i t  as fo l lows:   “The cat t le  post  consist  of  a p iece of  land on 
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which you are awarded roaming r ights by the t r ibal  leader  

and at  the t ime there was,  there were about  e ight  

indiv iduals that  had such r ights ” .   Whether  th is  inc luded 

h imsel f  and whether  some of  the others had graz ing r ights  

but ,  l ike h im,  l ived in the v i l lage,  was not  expla ined.  

  

[48]    In cour t  when test i fy ing about  why h is vehic le had lef t  

the sandy road,  he sa id he had been dr iv ing at  60 

k i lometres per  hour  whi le in  h is aff idavi t  he said that  i t  was 

“a gravel  road which cannot  be dr iven on fast . ”    

  

[49]    In h is aff idavi t  he mainta ined that  he had found out  

that  the pol ice had come across the accident  scene in h is 

absence.   In h is evidence- in-chie f  th is  p iece of  ev idence 

was absent .  

  

[50]    Despi te  provid ing a ser ies of  photographs and 

at taching them to h is aff idavi t ,  there is  no explanat ion 

e i ther  in  the aff idavi t  or  in  h is evidence- in-chief  how a 

forward moving vehic le a l leged to have over turned,  would 

end up on the r ight -hand s ide of  the road on i ts  r ight  s ide.   

The laws of  physics and logic  indicate that  th is  is  an 

improbabi l i ty.   This remains unexpla ined however,  despi te  

the corroborat ing evidence of  how the vehic le  had been 

found.  
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[51]    Regarding the informat ion furn ished to the South 

Afr ican Pol ice,  contrary to what  Mr Mathwai  had test i f ied in  

cour t ,  Mr Mathwai  had stated the fo l lowing in h is aff idavi t :   

 

“ I  conf i rm that  the fo l lowing day the South 

Afr ican Pol ice Serv ices came to my place 

of  res idence to obta in in format ion re lat ing 

to the accident .   The South Afr ican Pol ice 

Serv ices obvious ly knew where I  s tayed as 

my fami ly  and I  are wel l -known in  the area 

due to teaching at  the local  school .   Most  

of  the people that  res ide in the area have 

been taught  by me.  I  conf i rm that  I  

furn ished the re levant  deta i ls  to the pol ice 

which culminated in them complet ing the 

OAR.  The OAR was completed on the day 

ment ioned therein.   This  was completed by 

the pol ice of f icer  whose name I  recognised 

as the of f icer  that  at tended at  my house on 

Sunday,  being Of f icer  Molefe.   The 

informat ion therein is  t rue and correct  and 

premised on the fact  that  th is  is  the 

informat ion I  gave h im on that  Sunday . ”  
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[52]    Apar t  f rom the obvious d i f ferences between his  

statement  and h is evidence in cour t  as to h is in teract ion 

wi th Warrant  Off icer  Molefe and about  when he gave the 

accident - re lated informat ion at  the pol ice off ice on 

Saturday,  3 September 2016,  the OAR ref lects that  i t  was 

completed by Warrant  Off icer  Molefe on                                  

25 September 2016.   That  is  three weeks later.   Mr Mathwai  

could not  expla in  any of  these d iscrepancies dur ing cross-

examinat ion.  

  

[53]    I r respect ive of  these d iscrepancies as to dates and 

the l ike,  the d iscrepancies re lat ing to the accident  are even 

more re levant .   Mr Mathwai  had test i f ied that  the vers ion of  

how the accident  had occurred as conta ined in the accident  

repor t  was the one he gave to Warrant  Off icer  Molefe.   

Therein i t  was recorded that :   

 

“The swarm of  bees f l ied ins ide the LDV 

through the open passenger door  window 

and as a resul t  the passenger  ducked to 

the dr iver  and the dr iver  lost  contro l  of  the 

steer ing wheel  and the LDV swayed of f  the 

road and over turned . ”  

 

[54]  On the one hand,  noth ing was said in  cour t  about  
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the ducking manoeuvre of  the pat ient  having caused                   

Mr Mathwai  to lose contro l ,  and on the other  hand,  noth ing 

had been said to Warrant  Of f icer  Molefe about  a bee having 

stung Mr Mathwai  as being the cause of  the loss of  contro l  

as he had test i f ied in  cour t .  

  

[55]  Get t ing c loser  to the actual  accident  and i ts  

af termath,  Mr Mongwakets i  had test i f ied that  a l l  the 

windows in the vehic le inc luding in par t icu lar  the 

windscreen had been shat tered in the accident .   Mr Mathwai  

however,  rather  than exi t  through the f ront  window,  

expla ined a more labor ious process of  c l imbing over  the 

pat ient  to exi t  v ia the passenger s ide window.   

  

[56]  I  f ind i t  s t range that  a father  could abandon his son 

for  three hours whi le at tempt ing to f ind help  only three 

k i lometres away.   But  th is  might  be expla ined by                       

Mr Mathwai  having thought  h is son to be dead.   Clear ly  the 

son was not  and in Mr Mathwai ’s  absence had been able to 

get  out  of  the vehic le unaided.    

  

[57]    What  is  astounding to me however,  is  that  when a 

father  found out  that  h is  e ldest  son,  which he had feared 

dead,  was in fact  not  dead and was being at tended to in  a  

hospi ta l ,  he d id not  rush to celebrate th is  and see th is  
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miracle for  h imsel f ,  but  wai ted three days before doing so.   

In  the meant ime,  he recovered h is  vehic le.   Upon 

quest ioning,  Mr Mathwai  d isc losed that  he had taken a tax i  

to  Tshepong as h is brother ’s  vehic le was not  roadworthy,  

but  no explanat ion for  th is  ext raordinary t ime delay was 

furn ished nor  was i t  even h inted that  the tax i fare might  have 

been a problem.   

  

[58]  There are other  d iscrepancies surrounding the 

af termath apparent  f rom the documentary evidence 

canvassed wi th Mr Mathwai .   In  the acc ident  register,  not  

the accident  repor t ,  where Warrant  Off icer  Molefe had to  

record the par t icu lars of  the dr iver  and a l l  persons in jured 

in the accident  by a way of  three i tems,  he recorded                     

Mr Mathwai ’s  par t icu lars as that  of  the dr iver,  recorded that  

he was not  in jured,  but  s t rangely recorded that  the EMR had 

t ransported the dr iver  to Ganyesa.    

  

[59]  The other  inexpl icable feature was when Warrant  

Off icer  Molefe had recorded the par t icu lars of  the name of  

the hospi ta l  in  re lat ion to the pat ient ,  he only recorded 

Ganyesa and not  Tshepong as one would have expected as 

by the t ime that  Mr Mathwai  gave the par t icu lars to the 

pol ice,  he was aware of  where h is son was.  
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[60]  The documents d iscovered were agreed at  a 

pret r ia l  conference to be what  they purpor t  to be.   There is  

a ser ies of  annotat ions inc luded in the pat ient ’s  pat ient  f i le  

at  the Ganyesa Hospi ta l  which bears ment ion.   They read as 

fo l lows:  

 

“Pat ient  fami ly  want  the pat ient  to be taken 

to pr ivate.   Cal led Vryburg pr ivate hospi ta l .   

Do not  take intubated pat ient .   Wi lmed Park 

and Anncron Cl in ic  wanted Dr Botha,  the 

neurosurgeon,  to be cal led f i rs t .   Dr  Botha 

not  answer ing phone.   Tr ied act ivat ing 

chopper  a i r  ambulance,  t r ied act ivat ing 

chopper,  a i r  ambulance delayed over  50 

minutes.   Pat ient  ended up leaving hospi ta l  

wi th ambulance ( road)  at  21:30 . ”  

  

[61]  The above notes,  par t icu lar ly  when one has regard 

to the deta i l  thereof ,  are too extensive to be d isregarded as 

fa lse.   The only explanat ion for  a nurse having made these 

extensive notes is  because they recorded factual  

happenings in the same deta i led fashion as the examinat ion 

and t reatment  of  the pat ient  had been noted in the same 

hospi ta l  f i les,  which had been ext remely deta i led and 

extensive.    
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[62]  This means that  Mr Mathwai ’s  vers ion of  what  had 

happened at  the Ganyesa Hospi ta l  was fa lse.   I t  would 

however  answer  the quest ion as to why he wai ted three 

days before going to wi tness the miracle of  h is  ar isen son.   

He d id not  go to Tshepong ear l ier,  because he had a l ready 

wi tnessed the b lessed event  at  Ganyesa and was sat is f ied 

that  h is  son was proper ly  taken care of ,  a lbei t  not  in  a 

pr ivate hospi ta l  as requested.  

  

[63]  The var ious notes conta ined in the hospi ta l  record 

a lso indicate an absence of  a lacerat ion to the head or  a  

b leeding headwound or,  in  fact ,  any other  b leeding wound.   

This is  despi te the pat ient ’s  skul l  having been palpated to  

determine the presence of  any subcutaneous swel l ing.   Mr  

Mathwai ’s  vers ion of  there having been a lot  of  b lood where 

nei ther  he nor  the pat ient  had been b leeding,  must  then 

a lso be fa lse.  

  

[64]  This begs the quest ion why a l l  these d iscrepancies 

and fa ls i ty.   The probable in ference is  that  i t  was done to 

cover  up the fact  that  the pat ient  had been the dr iver  and 

the sole occupant  of  the vehic le.  

  

[65]  The object ive facts on which the p la int i f f ’s  counsel  
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sought  to re ly,  namely the exis tence of  a col l is ion,  the 

over turned vehic le and the d iscovery of  the pat ient  by the 

EMR team, equal i ty  f i t  in wi th the scenar io of  the pat ient  

having been the dr iver  and sole occupant ,  who had 

over turned the vehic le.  

  

[66]  I  have,  in  conduct ing the above analys is,  ignored 

the double hearsay evidence of  the deputy pr inc ipa l .  

  

[67]  I  am mindfu l  of  the di re consequences of  an 

adverse f inding on l iab i l i ty  for  the p la int i f f ,  but  in  my v iew 

the evidence of  Mr Mathwai  is  not  “suff ic ient ly  substant ia l ,  

deta i led,  re l iable and sat is factory”  to  t i l t  the balance of  

probabi l i t ies in  favour  of  the p la int i f f .  

  

[68]  Even i f  the probabi l i t ies are evenly balanced,  the 

p la int i f f  bore the onus.   In  such c i rcumstances absolut ion 

f rom the instance should be the proper  order.   See Koster  

Koöperat iewe Landboumaatskappy v SA Spoorweë en 

Hawens  1974 (4)  SA 420 (W) apply ing the pr inc ip les 

enunciated in Nat ional  Employers Mutual  General  Insurance 

Associat ion v Gany  1931 AD 197 at  199.   

  

[69]  As to costs,  the general  ru le is  that  costs should  

fo l low the event .   This  is  however,  an except ional  case 
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where the RAF had in i t ia l ly  accepted l iab i l i ty  only to ret ract  

that  concession at  a la te stage.   This must  have caused 

fur ther  costs and delays.   In  the exerc ise of  the cour t ’s  

d iscret ion I  f ind i t  fa i r  that  each par ty pay i ts  own costs.  

  

[70]  The order  is  therefore as fo l lows:  

1.  On the issue of  l iab i l i ty,  absolut ion f rom the 

instance is  ordered.  

2.  Each par ty is  ordered to pay i ts  own costs.  
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