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IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE DIVISION, CAPE TOWN 

CASE NO:  24820/2024 

DATE:  2024.11.28 

In the mat ter  between 

CANDI AND COMPANY (PTY) LTD Appl icant  

and 

NURAAN RHODE   Respondents  

AND 4 OTHERS 

 10 

 
JUDGMENT 

 

 

 

VAN DEN BERG, AJ:   

 

This is  an urgent  appl icat ion that  comes before the Court  on 

28 November  2024 af ter  being launched on 

19 November 2024.    20 

 

In essence,  the appl icant  appl ies for  the enforcement  of  a  

rest ra int  of  t rade agreement  against  the f i rs t  to  four th  

respondents;  the f i f th  respondent  being the f i rs t  respondent 's  

current  and new employer .  
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I  have heard Mr Fehr and Mr Smit  and f ind the mat ter  urgent .    

 

The second to four th respondents are qual i f ied hai rdressers,  

whi le the f i rs t  respondent  is  a master  hai rdresser .  Al l  o f  them 

were employed by the appl icant ,  who operates under the 

name ‘Sorbet ’ ,  a  wel l -known hai rdressing and beauty 

f ranchise.   The respondents have now taken up employment  

wi th the f i f th  respondent ,  who a lso operates a hai r  sa lon.  

 10 

In the founding af f idavi t ,  the appl icant  asser ts  that  there 

exists a protectable in terest  regarding c lause 11.5 of  the f i rs t  

and four th respondents '  employment  cont racts,  warrant ing 

the grant ing of  an order  to protect  the appl icant  f rom unlawfu l  

compet i t ion by the f i rs t  to  fourth respondents in  v io lat ion of  

the rest ra int  of  t rade agreement  wi th the appl icant .  

 

Mr Smit ,  in argument ,  submits that  there is  no protectable  

in terest  and that  the f i rst  to  four th respondents should be 

a l lowed to apply thei r  sk i l ls  acqui red in f reely earning an 20 

income.   In th is  regard,  he re l ied upon the author i ty  in  

Exper ian South Afr ica (Pty)  L imi ted v Haynes and Another ,  

as wel l  as Massmart  Hold ings Ltd and Others v Vie i ra and 

Others,  in  which the fo l lowing was stated:  
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"Restra int  agreements are enforceable 

unless they are unreasonable.   In  general  

terms the rest ra int  wi l l  be unreasonable i f  i t  

does not  protect  some propr ietary  in terest  

of  a par ty seeking to enforce a rest ra int .   In  

other  words,  a rest ra int  cannot  operate only  

to e l iminate compet i t ion."  

 

In  Basson v Chi lwan and Others  i t  was held:  

 10 

"The protectable in terest  and the 

reasonableness thereof  wi l l  be determined 

wi th reference to four  factors.  

 

1 .  Does the one par ty have an interest  that  

deserve protect ion at  the terminat ion of  

the employment? 

 

2.  I f  so,  is  that  in terest  threatened or  

pre judiced by the other  par ty.  20 

 

3.  Does such interest  weigh qual i ta t ive ly  

and qual i ta t ive ly against  the interest  of  

the other  par ty not  to be economical ly  

inact ive and unproduct ive?"  
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And last ly :  

 

"4.  Is  there an aspect  of  publ ic  pol icy  

having noth ing to do wi th the 

re lat ionship between the par t ies and 

which requi res that  a rest ra int  be 

mainta ined or  re jected."  

 

The appl icant  seeks f inal  re l ie f .  The pr inc ip les and 10 

appl icat ion of  the Plascon Evans test  in  determining factual  

d isputes are wel l -establ ished.   The respondents ’  vers ion 

cannot  be re jected as inherent ly  fa lse or  contr ived.   

 

In  thei r  answer ing af f idavi t ,  the f i rs t  to  four th respondents 

contend that  they have not  sol ic i ted any of  the appl icant 's  

c l ients and deny the a l legat ions in  the founding af f idavi t .  The 

f i rs t  respondent  d isputes that  she took down the appl icant ’s  

c l ients '  names before leav ing the appl icant 's  employment .    

 20 

The respondents fur ther  contend that  the rest ra int  of  t rade is  

unreasonable in  that  i t  would not  be reasonable to prohib i t  

them f rom obta in ing employment  for  12 months wi th in the 10-

k i lometre radius,  which inc ludes the At lant ic  Seaboard and 

Cape Town CBD, as prov ided for  in  the rest ra int  of  t rade 
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agreement .  

 

Mr Fehr,  appear ing on behal f  of  the appl icant ,  referred me to 

several  author i t ies in  h is argument .   Of  most  assistance to 

h is case is  a judgment  in  the Eastern Cape Local  Div is ion,  

Por t  El izabeth,  in  the matter  of  Beaut i fu l  Youth,  Heal th and 

Beauty Cl in ic  v Moolman.   At  paragraph 15 the Court  refers  

wi th approval  to the submission by Mr Mul l ins in  f ind ing as 

fo l lows:  

 10 

"The t rade name and goodwi l l  encompass 

customer l is t  and t rade connect ions.   I  

agree.   Both the t rade name and goodwi l l  

re late to knowledge and esteem outs iders 

have of  the appl icant 's  business.   They can 

be measured by how popular  the business is  

to the publ ic  business connect ions,  or  the 

esteem i t  is  held by i ts  peers,  t rade 

connect ions.   These interests are worthy of  

protect ion.   I t  has been held that  the 20 

employee who seeks to turn thei r  employer 's  

conf ident ia l  in format ion,  t rade or customer 

connects  for  thei r  benef i t  acts in  a 

reprehensib le fashion."  
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The appl icant 's  founding af f idavi t  does not  make out  a case,  

and there is  no a l legat ion that  the f i rs t  to four th respondents 

are using the name ‘Sorbet ’ ,  that  they wi l l  a t t ract  c l ients or  

customers in the future because Sorbet  t ra ined them, or  that  

they wi l l  use the good name of  Sorbet  to sol ic i t  c l ients in  a  

reprehensib le manner .  The respondents ’  sk i l ls  as 

hai rdressers are nei ther  unique nor  conf ident ia l ,  and the 

products  they used as headdresses whi le  in  the appl icant 's  

employ are a lso not  conf ident ia l  or  unique.   

 10 

In l ight  of  the aforesaid,  I  wi l l  grant  an order  in  terms of  the 

not ice of  mot ion,  but  not  to the extent  requested by the 

appl icant .    

 

I  do not  bel ieve that  a proper  case has been establ ished 

regarding a protectable in terest ;  a l ternat ive ly,  I  accept  the 

respondents '  ev idence and argument  presented by Mr Smit  

that  a protectable in terest  has not  been demonstrated to the 

extent  necessary to just i fy  an order  in  terms of  paragraphs 

2,  2.1,  2.1.1,  and 2.1.2 of  the not ice of  mot ion.  20 

 

However ,  there cannot  be any opposi t ion,  and Mr Smit  

correct ly  conceded th is in h is argument ,  to  grant  the re l ie f  as 

formulated in paragraphs 2.1.3 and 2.2  of  the not ice of  

mot ion.   I  wi l l  quote those paragraphs at  the end of  th is  
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judgment .   In  essence,  what  the aforesaid paragraphs 

provide for  is  that  the f i rs t  to  four th respondents are not  

ent i t led to sol ic i t  the c l ients of  the appl icant ,  and there can 

be noth ing wrong wi th th is .    

 

WITH REGARD TO THE ISSUE OF COSTS:   

 

The appl icant  has been in par t  successfu l  wi th obta in ing 

re l ie f ,  however,  I  am not  convinced that  in  essence a case 

has been made out  for  the major i ty  of  the re l ie f  appl ied for .   10 

The appl icant  came before the Court  seeking to enforce a 

rest ra int  of  t rade.  the re l ie f  I  am wi l l ing to grant  is  not  the 

pr imary focus,  nor  is  i t  essent ia l ly  what  the appl icant  sought .     

The appl icant ,  in essence,  sought  that  I  enforce and prevent  

the f i rs t  to  four th respondents f rom working for  12 months 

wi th in a radius of  ten k i lometres of  the appl icant 's  premises.   

I  am not  wi l l ing to grant  that  re l ie f  as a l ready set  out .  

 

In  the premises the fo l lowing order  is  granted:  

 20 

[1]  THE FIRST TO FOURTH RESPONDENTS ARE 

INTERDICTED AND RESTRAINED FROM SOLICITING 

WORK FROM ANY OF THE APPLICANT'S 

CUSTOMERS TO PERFORM THE ACTIVITIES AND OR 

SERVICES CONTEMPLATED IN THE EMPLOYMENT 
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CONTRACTS, OR BY UTILISING THE APPLICANT'S 

CLIENT LIST,  OR IN PERFORMING ANY OF THE 

ABOVE ACTIVITIES. 

 

[2 ]  THE APPLICANT IS ORDERED TO PAY THE COST OF 

THE APPLICATION ON SCALE A.  

 

 

 

 10 

__________________________ 

VAN DEN BERG, AJ 

ACTING JUDGE OF THE HIGH COURT 

 

APPLICANT  ADV C FEHR 

 

RESPONDENTS ADV E SMIT 


