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Introduction

[1] This is an application to review and set aside the arbitration award under case
number PSSS 397-21/22 issued by the second respondent (Commissioner) on
7 February 2023 in terms of which he ordered that the applicant should pay the
amount of R370 890 to Ms Esterhuizen (employee).




[2]  The application was launched significantly out of time and was accompanied
by an application for condonation, which is the only aspect that the court dealt

with on 14 August 2025.

The test for condonation

[3] The testto be applied when considering such an application is tr'te-—l,On appeal
in Grootboom?, the Constitutional Court, in a majority dec1ana, held

. the standard for considering an application for condonation lée-.the interests

of justice. However, the concept 'interests of justice' is so elastic that it is not

SR

onstrate, it includes: the

)

capable of precise definition. As the two

nature of the relief sought; the extent and' ;gause of the delay; the effect of the

_,-

delay on the administration of justice and othqlltlgaqgs the reasonableness of
Uegmeris
the explanation for the delay; the importance gf’ the issue to be raised in the

intended appeal; and the prospects of success. Itis crucial to reiterate that both
Brummer and Van Wyk Wsnze that the ultimate determination of what is in
the interests of Jusn@"f'nust ré flect due regard to all the relevant factors but it

A + 4 i "f‘"
is not necessarily limif

to fhose mentioned above. The particular
circumstances of each case‘gqll determine which of these factors are relevant.’

[4] In Melane supra the Court stated that the factors were interrelated and not
individually decisive. What was needed was an objective conspectus of all the

fac'ﬁlﬁ" fore, slight delay and a good explanation may help to compensate
foﬁ" Rt%f success which are not strong. The importance of the issue and

strong Wcts of success could also compensate for a long delay.

[5] A further principle is important. In Colett v Commission for Conciliation,
Mediation and Arbitration and others® the Labour Appeal Court (LAC) stated as
follows:

[38] There are overwhelming precedents in this Court, the Supreme Court

of Appeal and the Constitutional Court for the proposition that where

1 See: Melane v Santam Insurance Co Ltd (Melane) 1962 (4) SA 531 (A); Foster v Stewart Scott Inc.
(1997) 18 ILJ 367 (LAC) and Grootboom v National Prosecuting Authority & another (2013) 34 ILJ 282
(LAC).

2 Grootboom v National Prosecuting Authority & another (2014) 35 ILJ 121 (CC) at para 22.

3[2014] 6 BLLR 523 (LAC).



ik
h

there is a flagrant or gross failure to comply with the rules of court
condonation may be refused without considering the prospects of

success. In NUM v Council for Mineral Technology, it was pointed out
that in considering whether good cause has been shown the well-known
approach adopted in Melane v Santam Insurance Co Ltd 1962 (4) SA
531 (A) at 532 C-D... should be followed but:

“There is a further principle which is applied and that is without

a reasonable and acceptable explanatno;igr the delav the

prospects of success are |mmater|al ang mthout good
prospects of success, no matter how good»the explanatlon for

the delay, an application for condonaggqn shourd be refused.

[39] The submission that the court a quo had to conslder ithe prospects of
success irrespective of the unsatisfactory and unacceptable
explanation for the gross ay’ﬂagrant disregard of the rules is without

merit.” (Own emphasis) ’%

[6] In Nair v Telkom SOC Ltd and Others* the Labour Court emphasised that every
period of the delay should be explained:

":2.‘(_

‘In order to exercnse lfgglscretlon whether or not to grant condonation, this court
must be apprm%gd of al@e facts and circumstances relating to the delay. The
applicant for cond%ggn must therefore provide a satisfactory explanation for
each period of delay. See NUMSA and another v Hillside Aluminium, where
,Mu{phy AJ held that an unsatisfactory explanation for any period of delay will

Qy be fatal to an application, irrespective of the applicant's prospects of

[7]  Although a strict application of the test discussed above could entail not having

regard to the prospects of success at all, the Court will nevertheless have

W gFegard to them.

‘lj,i‘.f. 4

Application of the test

Period of the delay

4 (JR59/2020) [2021] ZALCJHB 449 (7 December 2021) at para 15.
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The arbitration award was served on the applicant on 7 February 2023.
Therefore, the application ought to have been launched by 22 March 2023 (21
March being a public holiday). It was launched at the beginning of November
2023 and was more than 7 months out of time. In the context of the requirement

that labour disputes have to be finalised speedily, the delay is very long.

The explanation for the delay

[9]

[10]

[11]

[12]

[13]

The applicant does explain certain periods of the delay.

However, there is no explanation for the delay between 22:March 2023 and 31

May 2023 (when the applicant instructed its attorneys in the matter).

The explanation for the further delay is that the staté"""atqu_rney had certain
administrative requirements that it had to meet in order to brief counsel, the
inadequate response that it had recej-véd 1o its requests for quotations from
counsel, and, to put it mildly, a failure t@é?ccord the matter the necessary degree

of urgency.

The extent to which the adjudication process in this court should be delayed by
the administrative processes of the state attorney, would have required greater
scrutiny if there was any explanation at all for the initial delay of more than 2

months before the apmip‘ant‘gjriétructed the state attorney.

The absence of an explanation for that period has the consequence that the
ap_pl:ic‘ati'qfn for condonation should be refused.

Prospects of success

[14]

[15]

Despite the authority that it is not necessary to deal with the prospects of

success in the absence of a properly explained delay, the court chooses to

brieﬂy deal with the facts of the matter.

The employee applied for promotion to the post of Provisioning Administration
Officer Senior at Nyanga. Mr Bota also applied for the position. One of the
requirements for the position was a valid driver's license. Mr Bota did not

complete the relevant question on his application form, and his SAP96 record



[16]

[17]

[18]

[19]

[20]

[21]

[22]
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did not indicate that he had such a licence. The applicant does not consider

applications that are incomplete.

Colonel Gwanya, who was the applicant’s only witness at the arbitration

proceedings agreed that Mr Bota ought not to have been considered for

promotion.
Mr Bota was successful in the application and was promoted.

The employee was subsequently promoted to on 1 November 2022, which

meant that she forfeited the benefits of the promotion for ayperiod of 3 years.

The Commissioner awarded compensation, equal, to the, 12 months’
remuneration, to the employee.

On the face of it, the Commissioner was correctin finding that the applicant had

committed an unfair labour practice g%éiating to_promotion. His finding in this
regard certainly does not give rise to anxprospects of successfully contending

that it was a finding that a reasonable decision maker could not reach.

The fact that the (*‘_-‘;:;g»mmissioner awarded the maximum amount of
compensation left .a feelli"ri"gf;gf unease, but is not obviously wrong. The court
has not concludec‘i\\:"‘t‘tggt the %Ward is one that no reasonable Commissioner
could have made becausefhe court simply has not analysed the situation in

sufficient detail to get to that point.

Any prospects of success that the applicant may have are not so compelling

\gbgt |t would outweigh the long delay and absence of a proper explanation.

Other é"nif'é’ﬁa

[23]

The issues of prejudice and the importance of the matter are not such that they

would disturb a decision on condonation.

Conclusion



[24]

(25]

(26]
[27]

Order

6

The period of the delay is significant, and the explanation for some parts of the
period is absent. To the extent that the applicant’s prospects of success are
relevant, they are not such that they outweigh these aspects.

In the light of the aforegoing, the application for condonation must fail and, so

too, the review application.
Ms Ras did not press for costs.

In the premises, the court makes the following order:

1. The application for condonation is dismissed.
2. Thew application for review is dismissed.
> There is no order as to costs.

/J',r—' H. Nieuwoudt

Acting Judge of the Labour Court of South Africa
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