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appear .   Instead Mr Loopoo,  of  the Johannesburg Bar ,  

appeared and asked for  a postponement .   A postponement  

appl icat ion was not  made in  wr i t ing.   I t  was mot ivated f rom 

the bar .    

 Insofar  as I  can d iscern f rom Mr Loopoo’s  helpfu l  and 

luc id submiss ions,  Ci ty  Power has not  paid e i ther  the 

at torneys or  the counsel  who are involved on i ts  behal f  in  th is  

mat ter  for  severa l  months.  There has been fee d ispute of  

some sor t  between Ci ty  Power 's  legal  representat ives and 

Ci ty  Power i tse l f  s ince December last  year .   I t  is  not  10 

suggested and of  course cannot  be suggested that  Ci ty  Power 

is  complete ly  incapable of  pay ing i ts  lawyers ’  fees,  and I  have 

been g iven no real  sense of  why Ci ty  Power has not  pa id 

those fees.  In  the correspondence uploaded to CaseLines to 

which I  am inc l ined to have regard,  there is  ment ion of  

budgetary constra ints ,  but  no more deta i l  than that  is  g iven.   I  

do not  th ink that  there is  any mater ia l  on the record that  

would a l low me to f ind that  Ci ty  Power lacks the resources to 

proper ly  br ie f  and pay i ts  counsel  in  th is  appl icat ion.    

 The reasons for  Ci ty  Power 's  counsels ’  non-20 

appearance therefore remain a mystery – at  least  insofar  as 

Ci ty  Power ’s  fa i lure to  pay them is  concerned.   What  the 

fa i lure to  pay Ci ty  Power 's  lawyers does ind icate to  me,  

however ,  is  a  lack of  concern for  i ts  own in terests  in  th is  

appl icat ion,  a  lack of  respect  for  the cour t  and an at t i tude of  
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ind i f ference to what  may happen today in  i ts  counsels ’  

absence.    

 I  say th is  wi th  the utmost  respect  to  Mr Loopoo and 

h is  inst ruct ing at torneys,  bear ing in  mind thei r  l imi ted 

mandate before me.  However ,  a  l i t igant  who in  these 

c i rcumstances fa i ls  to  pay i ts  legal  representat ives and then 

on the eve of  the hear ing decides to  mot ivate a postponement  

appl icat ion f rom the bar ,  d isp lays an at t i tude that  may fa i r ly  

be descr ibed as s lovenly  and ind i f ferent  to  what  the outcome 

of  the postponement  appl icat ion and the main case might  be.    10 

 Mater ia l  to  a considerat ion of  whether  or  not  to  

postpone th is  appl icat ion is  the balance of  pre judice between 

the par t ies and Ci ty  Power 's  prospects of  success in  the main 

appl icat ion.   Insofar  as the balance of  pre judice is  concerned,  

the arb i t ra t ion agreement  at  issue in  th is  case was entered 

in to on 22 December 2015 and the arb i t ra t ion award that  

Devin i ty  Trading seeks to enforce was made 18 months ago.    

 Arb i t ra t ion is  supposed to be a quick and inexpensive 

way of  resolv ing most ly  commerc ia l  d isputes.   I  th ink i t  is  fa i r  

to  say that  Devin i ty  Trading’s  re l iance on arb i t ra t ion in  th is  20 

case has nei ther  been quick nor  inexpensive.  The delays that  

have been occasioned by the opposi t ion to  the at tempt  to  

make the arb i t ra t ion award an order  of  cour t ,  and the delay 

that  would be occasioned by postponing th is  appl icat ion 

fur ther ,  obv iously  redound to Devin i ty  Trading’s  pre judice.   
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Simply put ,  Devin i ty  Trading st ruck a bargain wi th  Ci ty  Power 

10 years ago and is  s t i l l  wai t ing to  be paid.   Fur ther  delay is  

inherent ly  pre judic ia l .    

 The pre judice to  Ci ty  Power is  d i f f icu l t  to  assess 

because I  have noth ing under  oath that  sets  out  what  that  

pre judice might  be.   Pre judice is  of  course seldom presumed 

and is  a lways a mat ter  of  fact .   Wi th no facts  set t ing out  Ci ty  

Power 's  pre judice I  am constra ined in  my assessment .   

However  i t  is  appropr ia te to  take in to account  whether  a 

fa i lure to  postpone the appl icat ion would deny Ci ty  Power the 10 

reasonable oppor tuni ty  to  present  a case that  bears some 

prospects of  success.   Accord ingly,  i t  seems to me that  Ci ty  

Power 's  prospects of  success in  the main case ought  to  be 

considered at  th is  point  in  the enqui ry .    

 Having read the papers and conf i rmed my pr ima fac ie  

v iews wi th Mr Machaba,  who appears for  Devin i ty  Trading,  I  

am bound to conclude that  Ci ty  Power 's  prospects of  success 

in  the main appl icat ion are v i r tua l ly  zero.   Arb i t ra l  awards are 

not  rev iewed for  the ask ing.   They may only  be rev iewed on 

the grounds set  out  in  the Arb i t ra t ion Act  42 of  1965.   20 

 The par t icu lar  ground on which Ci ty  Power re l ies in  

the main appl icat ion in  th is  case is  that  the arb i t ra tor  

commit ted a gross i r regular i ty .  As far  I  can see,  there are two 

aspects of  the arb i t ra tor 's  conduct  that  are sa id to  be gross ly  

i r regular  on Ci ty  Power 's  papers.  The f i rs t  is  that  he decided 
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the award on a legal  po int  not  put  to  Ci ty  Power 's  

representat ives at  the arb i t ra t ion and in  re lat ion to  which Ci ty  

Power had no reasonable oppor tuni ty  to  make submiss ions.   

The d i f f icu l ty  wi th  that  proposi t ion is  that  the legal  po int  is  

nowhere ident i f ied on the papers.  Nor  is  i t  d iscern ib le f rom 

the papers whether  and to what  extent  the point ,  i f  i t  ex is ts ,  

was put  to  Ci ty  Power.  

 Wi thout  those basic  s tar t ing proposi t ions in  the 

papers,  I  cannot  conclude that  there is  a reasonable prospect  

in  the main case that  Ci ty  Power wi l l  be able to  demonstrate 10 

that  the arb i t ra tor  decided the mat ter  before h im on a point  o f  

law not  put  to  the par t ies.  Mr Loopoo has not  been br ie fed on 

the mer i ts  of  the main appl icat ion and so could not  help me,  

through no faul t  o f  h is  own.  Mr Machaba,  who is  senior  

counsel  and a member of  the Johannesburg Bar ,  would,  

consis tent ly  wi th  h is  eth ica l  ob l igat ions,  te l l  me i f  I  had 

missed something.  But  he cannot  f ind the legal  po int  on Ci ty ’s  

Power ’s  papers e i ther .   

 I  now turn to  Ci ty  Power 's  second argument  in  the 

main appl icat ion,  which is  that  the arb i t ra tor  at tached 20 

insuf f ic ient  weight  to  cer ta in facts  and c i rcumstances, and too 

much weight  to  others.  There is  a lso an a l legat ion that  the 

arb i t ra tor  ignored a s tated case or  ignored mater ia l  par ts  of  a  

s tated case p laced before h im and had inappropr ia te regard 

to the p leadings that  under lay that  s tated case.    
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 There is  no basis  on which any of  those cr i t ic isms,  

even i f  they were wel l - founded,  could ground a rev iew of  an 

arb i t ra l  award.   A gross i r regular i ty  for  the purposes of  the 

Arb i t ra t ion Act  must  be just  that  – “gross” .   A rev iew under  

the Arb i t ra t ion Act  is  not  an adminis t rat ive law rev iew,  which 

deals  wi th  a fa i r ly  wide set  o f  bases on which publ ic  power 

may be contro l led.  And i t  is  cer ta in ly  not  an appeal  in  which a 

par ty  t r ies to  convince the super ior  t r ibunal  that  factual  or  

legal  f ind ings were wrong.    

 Review under  the Arb i t ra t ion Act  deals  only  wi th  10 

errors in  procedure that  are so gross as to  have const i tu ted a 

denia l  o f  just ice.   The way an arb i t ra tor  chooses to weigh up 

facts ,  and the facts  to  which he chooses to have regard,  wi l l  

se ldom ground the a l legat ion that  a  gross i r regular i ty  has 

been commit ted.    

 On top of  a l l  o f  th is ,  Mr Machaba urged me to have 

regard to the fact  that  the rev iew appl icat ion is  i tse l f  t ime-

barred.  But  he accepted that  I  need not  consider  that  

par t icu lar  c i rcumstance i f  I  were to  conclude that  the rev iew 

appl icat ion i tse l f  is  s t i l lborn.   On the papers before me I  do 20 

reach that  conclus ion.   There are v i r tua l ly  no prospects of  

success in  the rev iew appl icat ion and i t  fo l lows that  there can 

be l i t t le  rea l  pre judice to  Ci ty  Power in  the refusal  o f  a  

postponement .    

 For  a l l  o f  those reasons the appl icat ion for  a 






