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of the grazing land and their grazing rights on 125 hectares of land on the Farm. The
applicants also sought compensation for the loss of livestock that died due to
starvation and dehydration, which resulted from the First and Second Respondents’
removal of a gate that previously granted access to the 125-hectare grazing land.

[3] The applicants contend that, in February 2023, the respondents permanently
closed an access gate on the boundary fence between the staff camp and the 125-ha
grazing camp. This gate had previously allowed the applicants’ catlle to reach the 125-
hectare grazing camp, which features a water stream. As a result of this closure,
several cattle belonging to the applicants have died, and others are reportedly
suffering from starvation and dehydration due to insufficient grass and water within the
staff camp.

The Parties

[4] The First Applicant is Nkosinathi Khumalo, an adult male residing on the farm.
The Second Applicant is Gamane Zondo, an adult male pensioner who lives on the
farm. The Third Applicant is Mrs. Funaphi Mazibuko, an adult female residing on the
farm. While their founding affidavit asserts that the Second and Third Applicants are
Labour Tenants and/or associates as defined in the Land Reform (L.abour Tenants Act
3 of 1996) (LTA), the applicants seek relief in these proceedings in terms of ESTA. In
2026, the Second and Third Applicants instituted an action to be declared as labour
tenants in terms of Section 33(2A) LTA. The matter was assigned to case number LCC
40/2016 and is still pending before this court.

[5] The First Respondent is Duran Law, who defines himself as an adult
businessman and a farmer residing on the farm. The Second Respondent is Gavin
Law, the owner of the property. According to the First Respondent, the Second
Respondent is not actively involved in farming; he works in Bergville Town, and he
comes to the farm to assist when needed.



The Relief Sought

[6] The relief requested by the applicants is wide and is articulated in their
notice of motion as follows:

1. That the applicant’s noncompliance with the forms and nofice periods
prescribed by the rules of this court be and are hereby condoned, and this
application be heard as one of urgency.

2. Thata rule nisiis hereby issued, calling upon the respondent to show causs,
if any, before this Honorable Court, on -—-- day 2023 at ....... Why the final
order in the following terms should not be made.-
2.1That the Respondent be and is hereby ordered fo restore to the

Applicant’s their unhindered use of that grazing land of the farm known
as Kilham Glen situated at Bergville, Kwa-Zulu Natal, on which the
applicants grazed their livestock until February 2023 by restoring the
gate that alfowed the applicant’s livestock to pass to the other side of the
grazing camp in order to access food.

2.2 That the Respondent be and is hereby ordered to restore the Applicants
unhindered use of what of that flowing stream known as Kilham Glen
situated at Bergville, Kwa Zulu Natal, on which the applicant’s grazed
their livestock used for drinking water until February 2023 by restoring
the gate that allowed both the applicant’s livestock to pass fo the other
side of the grazing camp in order to access water

2.3 That the respondent be is hereby ordered to restore the gate and
remove the fence that he erected during February 2023, consequently
reducing the applicant’s grazing, preventing the applicant’s livestock
from grazing and drinking water on the other side of the fence

2.4 That the respondent compensates the applicants for the loss they
suffered due to the death of their livestock as a result of the reduced
grazing camp

2.5 That the applicant been granted further alternative relief.

2.6 That the respondent be ordered fo pay the costs of this application.

2.7 That paragraph 2.2 and 2.3 above operate as an interim order with
immediate effect pending the final determination of this application.



[7] After considering the matter, | was satisfied that the application was urgent.
Consequently, | granted orders in paragraphs 2.1, 2.2, and 2.3 of the applicants’ notice
of motion, pending the final resolution of the application. | also issued directives for
filing papers and the hearing date. The matter was set for a hearing on 17 August
2023.

(8] The respondents failed to comply with the Court’s directives regarding the filing
of their papers, and the applicanis subsequently launched a contempt of court
application. A few days before the hearing date, the respondents addressed a letter to
my registrar seeking a postponement to prepare their answering affidavit, but the
request was refused.

9] On the date of the hearing, the respondents made an application for the
postponement of the matter so they could file their answering affidavit. The
respondents raised issues such as the incorrect citation of the First Respondent (the
name of the First Respondent was wrongly spelled, the non-jcinder of the Second
Respondent, and Mr. Green, who had leased the grazing iand.

[10] The parties also engaged in negotiations regarding the postponement and
agreed to the following order:

i. The respondents are direcied to provide the applicant’s livestock
with access to water by providing a 2000-litre Jojo tank to be
installed within the applicant’s grazing area by 21 August and to
fill the tank three times a week.

ii. The respondents are directed to provide the applicant's livestock
with five large bales of hay weekly, to be delivered fo the
applicant's grazing camp every Monday.

iii. The applicants are interdicted from preventing the respondents
from complying with paragraphs 5.1 and 5.2 above.

iv. The applicants are interdicted from grazing their livestock outside

the grazing camp of the respondent, Mr. Green.



[11] The application for postponement was granted by consent, and costs
occasioned by the postponement were reserved. Further directives were given on the

filing of pleadings.

[12] An inspection in loco was conducted on the farm. | took notes during the on-
site inspection. | was shown the boundary fence that separated the staff camp from
the 125-hectare grazing camp, the carcasses of the cattle, the dry ponds on 26
hectares, the stream in the 125-hectare grazing area, the other gate leading to the
opposite side of the 125-hectare grazing land, the carcass of the cow belonging to the
Second Respondent, the other gate on the property where there is an Eskom site with
another stream of water, the cow that was unable to stand, digging of an artificial dam
near the Third Applicant’s homestead, and the other gate providing access to the 125
hectares.

[13] The application is opposed by the respondents on the basis that the applicants
were not granted consent {o graze their cattie on the 125-hectare grazing camp. The
respondents contend that the applicants unlawfully constructed a makeshift gate on
the boundary fence dividing the respondents’ 125 ha grazing camp from the
applicants’ staff camp. Additionally, the respondents assert that the applicants have
maintained livestock more than the number agreed upon by the parties. Lasily, the
Respondent contended that it was agreed between the parties that at least one
member of each of the applicant’s family must work on the farm for them to keep their
catile. The applicants’ entittement to keep catile on the farm has been cancelled, as
none of the applicants are employed on the farm.

[14] The Socio-Economic Rights Institute of South Africa (SERI) applied to be
admitted as amicus curiae in terms of Rule 14 of the Rules of this Court.

[15] A conference in terms of Rule 30 of the Rules of the Court was called on 12
March 2024. SERI was admitted as amicus curiae.

[16] The following issues were referred for oral evidence:
a. Was the gate already in existence when the applicants arrived on the farm?

b. Whether the applicants were allowed to use the 125-ha grazing land.



¢. Whether the applicants were permitted o keep an unlimited number of
catile.

d. Whether the respondents had unlawfully hindered the applicants’ access to
the 125-ha grazing land by uniawfully installing a fence and removing the
access gate between the 125-ha grazing land and the 26 hectares of

grazing land.

[17] The matter was adjourned until 17 April 2024. Several interlocutory applications
were filed, causing a delay in the hearing of the matter. The matter was heard on 29
September 2024,

Evidence

[18] All the applicants testified in support of the relief sought. The applicants also
filed supporting affidavits from Fikile Mazibuko and Phumazile Khumalo, who were not
called to give oral evidence. The First Respondent, Duran Law, the farm manager,
submitted an answering affidavit on behalf of the respondents. He was not called to
give oral evidence; only the Second Respondent, Mr. Garvin Law, provided oral
evidence. The respondents also filed suppeorting affidavits from Mr. Alan Green and
Mr. lan King in support of their case.

Evidence of the First Applicant — Luke Nkosinathi Khumalo

[19] Mr. Nkosinathi Khumalo testified that he resides on the farm with three adult
siblings and is keeping 28 head of cattle at the staff camp. He testified that his family
arrived on the farm in 1985 with 17 head of cattle from Ntabamnyama, Kwa-Mesa. Mr.
Khumalo stated that his parents approached the Second Respondent’s mother, Mrs.
Law, who was the owner and person in charge of the farm, seeking a place to reside,
a place to keep their catile, and employment. He also testified that Mrs. Law granted
permission to his parents to live on and keep their cattle on the farm if someone would
work on the farm.

[20] Mr. Khumalo never worked on the farm, but his parents both did. His father
worked as a herdsman and gardener, while his mother served as a domestic worker.
His mother died in 2012, and his father died in 2014.



[21] Mr. Khumalo stated that his parenis were not paid a salary; instead, they
received 50 kg of maize mea! each month until they stopped working due to old age.
He also testified that his parents informed him they were allowed to keep an unlimited
number of cattle to cover their basic living expenses, including food, clothing, and other
necessities. He mentioned that his parents often sold cows fo meet these costs, noting
that in 2003, they owned 20 heads of cattle.

[22] Mr. Khumalo testified that his parents and other labourers were assigned to a
staff camp adjacent to a 125-hectare grazing camp, separated by a fence. He stated
that there was an access gate to the grazing camp, which allowed their cattle to graze
more extensively and access a drinking stream. This gate existed prior to their arrival
and was used by his parents for grazing cattie and collecting grass for their huts’
thatched roofs. Mr. Khumalo mentioned that Mrs. Law imposed no restrictions on the
use of the grazing area, and he confirmed that the gate was a makeshift one and never

locked.

[23] Mr. Khumalo testified that within the 26-hectare staff camp, there were five
homesteads belonging to the Mazibuko family and other families from the Khumalo
clan; however, one family from the Khumalo clan left the farm. He stated that aiter
Mrs. Law's death, the Second Respondent took over the farm and its management
without altering the agreements made between Mrs. Law and Mr. Khumalo's parents
regarding access to the larger camp.

[24] Mr. Khumalo further testified that in 2014, Mr. Law impounded his cattle on the
125-hectare grazing camp and moved them to another grazing camp that Mr. Law also
owns. Mr. Law instructed him to pay R40 per head to keep his cattle on the farm, as
no one from his family was working there. Mr. Khumalo testified that after the
respondents impounded his cattle, he reporied the matter to the Department of Rural
Development and Land Reform (the Department) and sought their advice and
intervention. An official from the Department advised him to pay, as there was no one
from his family working for the respondents. Mr. Khumalo indicated that he paid R40
per head for almost two years until he discovered that other applicants were not
charged for their cattle, despite being in a similar situation. He testified that in 2017,
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the law requiring occupiers to pay rent to farm owners for their cattle on the farm was
abolished, and he, therefore, siopped paying rent for his cattle. They continued to

graze their caitle on the larger farm.

[25] Mr. Khumalo testified that in 2016, the Second Respondent leased the grazing
land to Mr. Green, and Mr. Green did not allow his cattle to mix with the Second
Respondent's cattle. As a result, Mr. Green closed the access gate and dug ponds in
the staff camp to provide water for the occupants' cattle. He testified that the access
gate was completely shut in February 2023, preventing the cattle from accessing
grazing land and water.

[26] Mr. Khumalo testified that before February 2023, he had 35 cattle, and now he
has 28 because 7 (seven) have died since Aprit 2023 due to thirst and starvation.

[27] During cross-examination, counsel for the respondenis suggested to the First
Applicant that there had never been any agreement concluded between the Second
Respondent’s parents and his parents to raise an unlimited number of cattle. The First
Applicant stated that his parents had informed him they were not paid salaries; instead,
they were allowed to keep an unlimited number of cattle. They utilized the livestock for
food and to support their children, selling the livestock for maintenance, school fees,
and general upkeep.

[28] During cross-examination, the counsel for the Second Respondent referred the
First Applicant to a letter from Blose Phindela Attorneys, dated 2 June 20186, in which
the applicants’ previous attorneys requested that the respondents provide water for
the applicants’ cattle. It was suggested that if there had been an agreement to graze
the cattle on 125 hectares, the applicants’ former attorneys would have mentioned it
and pursued litigation to enforce the agreement. The First Applicant stated that they
had sought legal assistance from the Department because their cattle were wounded
from the 125-hectare camp to a 26-hectare staff camp, leaving them without water to
drink. The attorneys were assigned to them by the Department, but he was not aware
of the contents of the letter.

[29] It was also pointed out to the First Applicant that after his caftle were
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impounded, he contacted the Department of Land Affairs, and officials were assigned
to represent him to ensure his rights were protected. Moreover, if an agreement had
been in place, the officials from the Department should have advocated for their rights
under that agreement instead of advising him to pay for their cattle monthly.
Additionally, the First Applicant was informed thai there was no agreement to keep an
unlimited number of cattle and that the applicant's parents were permitted to raise only
five cattle. Mr. Khumalo disagreed with this statement.

Second Applicant Mr. Gamane Zondo

[30] Mr. Zondo testified that he lives on the farm with his wife, four children, and six
grandchildren. He began working on the farm as a herdsman in 1994 after being
recruited by the Second Respondent. Mr. Zondo had previously worked for Mr. Green.
He stated that when the Second Respondent picked him up from Mr. Green's farm, he
had 18 heads of cattle and brought them all with him to the farm. Mr. Zondo testified
that the Second Respondent did not mention any limit on the number of cattle he could
keep. He noted that he earned very litile money and had been told he could keep an
unlimited number of cattle.

[31] Furthermore, Mr. Zondo testified that their cattle had access to a 125-hectare
grazing camp through an access gate. Mr. Zondo testified that when he arrived on the
farm in 1994, he found a gate that he and the other occupiers used to access the
grazing land and stream. In February 2023, the respondents removed the gate and
installed a fence prohibiting their cattle from accessing 125 ha of grazing land. Before
February 2023, he had 17 cattle and four goats; however, he now has 14 cattle.

[32] He states that he is no longer working for Mr. Law; they reached an agreement
in June 2022 to retire due to old age.

[33] During cross-examination, it was suggested to him that the Second Applicant
would testify that he had agreed with Mr. Zondo to limit the catile to 15 heads. Mr.
Zondo denied this allegation, insisting that there was no such agreement and that he
arrived with 18 heads of catile.
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[34] The respondents’ counsel suggested to Mr. Zondo that in 2016, when he went
on pension, he had an obligation to provide labor for his catile. Since there was no
one available io work on the farm, the agreement to keep the catile was canceled. Mr.
Zondo testified that he was unaware of the cancellation of the agreement and that the
Second Respondent had not communicated to him that he was no longer allowed to

keep cattle on the farm.

The evidence of the Third Applicant, Mrs. Funani Mazibuko

[35] Mrs. Mazibuko testified that she moved to the farm with her husband and in-
laws in 1987. She stated that her father-in-law approached the Second Respondent’s
mother with a request to accommodate their family on the farm. The Second
Respondent’s mother agreed to provide accommodation, and his sons would work on
the farm for six months. In exchange for their labour, they received R30 per month and

were allowed fo keep an unlimited number of cows and goats.

[36] Following the death of her father-in-law, her late husband and brother-in-law
worked for the father of the Second Respondent. She also worked as a domestic
worker for the respondents, but she does not recall the year she stopped working for
the respondents. Mrs. Mazibuko mentioned that their cattle grazed in the larger camp.

They used the access gate to access the bigger camp.

[37] Mrs. Mazibuko testified that Mrs. Law was in charge of the farm when her family
moved there. She stated that they faced difficulties regarding their grazing rights in
2015 when the Second Respondent leased the larger camp. She testified that she
heard the gate had been removed. Mrs. Mazibuko stated that a gate existed on the
property when they arrived, but it was permanently removed in 2023.

[38] Mrs. Mazibuko also testified that prior to 2015, after the access gate was
closed, they would take the cows 1o a distant spot on the farm where there was little
water available for them to drink and then bring them back. Mrs. Mazibuko testified
that during 2015, Mr. Zondo's children would also take the cattle to a small stream
near the Eskom site, but the owners would lock the gate, thereby denying them access
to water. However, after the inspection and loco, they discovered that the gate had
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been opened again.

[39] During cross-examination, it was suggested to Mrs. Mazibuko that her family
was permitted to keep five heads of cattle. Mrs. Mazibuko denied that her family was
permitted to keep only five cattle. She stated that they arrived with several cattle and
goats, and her father-in-law, brother-in-law, and husband worked on the farm for six
months.

[40] It was suggested to Mrs. Mazibuko that Mr. Green remove the illegally
constructed gate io the larger camp in 2012, as the applicants had unlawfully created
a makeshift gate to access the leased grazing land. Counsel for the respondents
indicated that the ponds had been present in the staff camp since 1987. In the winter
of 2012, there was no water in the ponds, and others were dug. Mrs. Mazibuko denied
these allegations and reiterated that their cattle drank water from the stream in the

bigger camp. She stated that the gate was removed completely in February 2023.

[41] Mrs. Mazibuko resides on the farm with her seven children and five
grandchildren. She has eight cattle and one goat. She has not lost any livestock, but

her livestock has nowhere io graze.

Ms Phumzile Khumalo

[42] Ms. Phumzile Khumalo filed a supporting affidavit, stating that she arrived on
the farm in 1975 after marrying her late husband, Meyi Khumalo. She confirmed that
her husband was granted permission by the Second Respondent's father to stay and
graze on the farm, utilizing 125 hectares and a nearby stream for water. She noted

that a gate allowed access to the grazing area camp.

Ms Fikile Mazibuko

[43] Ms. Fikile Mazibuko states that she was born on the farm in 1963 and that her
late parents, Mkiyo and Julia Khumalo, worked for the Second Respondent’s parents.
She notes that their house was built on the 125-hectare grazing camp. She testified
that there was a fence dividing the camps, but a gate allowed access {o the 26-hectare
staff camping area. She states that her late father was permitted to graze on the 125-
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hectare grazing camp.

[44] That concluded the evidence of the applicants.

The Respondents evidence

Mr Duran Law - The First Respondent

[45] Mr. Duran Law filed an answering affidavit on behalf of the respondents,
identifying himself as a businessman and a farmer residing on the property in question.
Mr. Duran asserts that the Second Respondent, Mr. Gavin Law, is his father and the
registered owner of the property. He states that he is actively involved in farming
operations, while indicating that Mr. Law primarily works in town and returns only as
necessary to help on the farm. However, Mr. Duran does not specify the timeframe
during which he assumed the responsibilities of farm manager.

[46] The First Respondent contends that the applicants previously engaged in
litigation against the Second Respondent, asserting their rights to the farm by seeking
a declaration as labour tenants under the Labour Tenants Act, but were unsuccessful
in their pursuit. He indicates that an agreement was reached between the parties after
the respondents could not secure the estimated relocation costs of R100,000 per
family, allowing the applicants fo utilise a 26-hectare portion of the farm for residence

and grazing.

[47] The First Respondent stated that it was Mr. Khumalo's father who originally
moved onto the farm after approaching his grandmother, Mrs. Law, for a place to stay
and a job. The First Respondent also mentioned that Mr. Khumalo’s father was not
employed by his family at that time but rather worked for their neighbour, Mr. Raymond
Green. However, Mr. Khumalo’s mother worked on the farm. He noies that “an
agreement was made that they could stay on the land and keep the catile, but they
would be entitled to only five head of cattle with them, and someone would have to
work for them at all times for the cattle to remain on the property.”
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[48] The First Respondent asserts that the farm is 156 hectares in extent. A fence
separates the 125-hectare grazing area from the staff camp. The First Respondent
admitted that a gate was unlawfully installed by the applicants around 1 April 2020,
and he restored the fence in February 2023 after a confrontation with Mr. Khumalo,
who moved his cattle into the 125-hectare grazing area, leading to Mr. Green
cancelling his lease with the respondents, which resulted in financial loss for them.
During this argument, Khumale insulted him and told him that the farm is his. The First
Respondent stated that permanently closing the gate was a necessity, not an act of

malice.

[49] The First Respondent asserts that in 2017, he approached the First Applicant
to complain about him deliberately moving his cattle outside the 26-hectare camp. An
altercation ensued during which the First Applicant assaulted the Second Respondent,
and both parties filed criminal charges against each other.

[50] The First Respondent asserts that none of the applicants or their family
members have worked on the farm since 2002. Regarding the First Applicant, the First
Respondent states that in 2004, Mr. Gavin Law reached an agreement with the First
Applicant to pay a fee of R40 per head of cattle. The payments were honoured until
early 2015, when the First Applicant ceased making payments after discovering that
the other applicants were not paying for their livestock. He asserts that all three
applicants have no right to use the land for grazing since no one is working for them,
which was the condition for keeping their livestock on the farm.

[51] The First Respondent states that the Second Respondent has cattle on the
farm, including a bull, which would cost around R40,000 to R50,000. He notes that the
applicants do not vaccinate their herds, and if they were to become ill, the iliness could
spread to his herd, resulting in significant financial loss for him.

[52] The First Respondent asserted that the complaint regarding the lack of water
in the staff camp dates back ten years; therefore, the matter is not urgent. The First
Respondent referred the Court to a lefter written by Blose Phindela Attorneys, the
applicants’ erstwhile attorneys, dated 9 June 2016, in which the applicants’ erstwhile

attorneys claimed that the Second Respondent had moved the applicants’ catile to a
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camp where they had no access to water. A request was made to the Second
Respondent to allow the herd to move to an alternative camp; failing which, an
application would be brought to court. In response, the Second Respondent refuted
the allegations that he had moved the applicants’ cattle to a camp where there was no
water. He stated that he was willing to assist insofar as necessary, as he did not intend
for the applicants’ cattle to go thirsty. Additionally, it was noted that the applicants’
cattle exceeded the permitted number and that they were required to reduce the
number to the permitted limit within 30 days.

[53] The First Respondent asseris that prior to the commencement of these
proceedings; the Second Applicant had requested water for the cattle from his father.
On 16 July 2023, they successfully organised a 2,000-litre tank and delivered water to
a staff camp. The First Respondent claims that when they brought the water, the
Second Applicant, who was intoxicated, yelled at them and questioned why the gate
had been removed.

[54] Furthermore, the First Respondent avers that approximately two years ago, the
First Applicant had only seven head of cattle, but now claims to have 35. He doubis
that the herd could have naturally increased to that size in just two years and suspects
that the First Applicant is leasing the land and charging others to keep their cattle on
the farm. There are various brands of cattle, and some remain unbranded.

The testimony of Gavin Law, the Second Respondent.

[95] Mr. Gavin Law testified that his parents had owned the farm since 1954, and
prior to that, his two uncles had owned it as early as 1890. Mr. Law stated that initially,
the farm was a single unit; however, it was subsequently subdivided into two separate
units by a fence. The boundary fence was installed in 1954. The 26-hectare area
where the applicant resided belonged to his father's side, while the 125-hectare area
belonged to his uncle’s side. There was no access gate between the two properiies.

[66] Mr. Law testified that he was born in 1961 and worked for the Railways until his
retirement. He states that the Khumalo family arrived at the farm in 1987 after Mr.
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Khumalo approached his mother for a job and a place to stay while working. Mr. Law
asserts that upon returning from work, he informed Mr. Khumalo’s father that he could
keep only five head of cattle, but only if someone worked in exchange. He stated that
Mr. Khumalo’s father did not work for them initially; instead, he worked for their
neighbour, Mr. Green. However, Mr. Khumalo’s mother did work for them. After Mr.
Khumalo’s parents passed away, no one worked on the farm. Mr. Law states that he
contacted Mr. Khumalo to request R40 per head for the catile, to which Khumalo
agreed. Mr. Law moved the cattle and returned them to the staff camp after receiving
a demand letter from his attorneys.

[57] Regarding Mr. Zondo, Mr. Law confirmed that he recruited Mr. Zondo as a
herdsman in 1996 and fetched him from Mr. Malcolm Green's farm, where he had
previously worked. Mr. Zondo requested to keep his cattle and was allowed to maintain
15 head. At that time, he owned 15 cattle and three calves, totalling 18. They agreed
that Mr. Zondo would sell the calves after six to eight months. Mr. Law recognised Mr.
Zondo as his best herdsman and indicated that he paid him a salary, although he could
not recall the exact amount, in addition to providing an 80 kg bag of maize meal. Upon
the implementation of minimum wage laws, Mr. Law ensured Mr. Zondo was paid the

required minimum, though he was unable to specify the amount.

[58] In 2012, Mr. Law leased his grazing land to Mr. Hilton Green, followed by Mr.
lan King, and lastly to Mr. Allen Green in 2020. Mr. Green reported that the applicants
were unlawfully driving their cattle onto the leased land by creating a makeshiit gate
and cutling fences. Mr. Law stated that there was no access gate to the 125-hectare
area and denied granting the applicants any permissions.

[59] He explained that the farm comprised 300 hectares for grazing, 100 hectares
for planting, and 125 hectares for commercial grazing, while the applicants were
restricted to 26 hectares in the staff camp. Mr. Law also noted that the applicanis had
access to water through two ponds, and the sitream near the Eskom site had been
opened for their cattle.
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Mr | Green's testimony — Former tenant

[60] Mr. Green filed a supporting affidavit indicating that he leased the respondents’
125-hectare grazing camp from 2015 to 2017 and again in 2020. He claimed that the
applicants encroached upon the camp by breaking the fence to access water for their
livestock. When he asked them why they were driving their cattle to the [arge camp he
had leased, they told him that they had no water. He then constructed a pond over a
26-hectare area. When the dam dried up, the applicants accessed water from a nearby
stream by the ESCOM power station.

[61] In 2020, Mr. Green signed a three-year lease agreement for the grazing camp.
Upon taking possession of the camp, he discovered that the applicants had created a
makeshift gate by tampering with the fence. Despite his efforis to restore the fence,
the makeshift gate continued to reappear. After consulting his attorneys, they sent a
letter demanding that the applicants cease grazing on the grazing camp, which was
ignored. Ultimately, Mr. Green decided to terminate the lease due to concerns about

the health of his cattle linked to the applicants’ actions.

Mr J Buys - Former beef production manager employed by Mr Green

(62] Mr. Johannes Matthys Buys testified as the former beef production manager for
Mr. Green, a role he held since 2003, overseeing leased farms and grazing camps. In
2021, he specifically managed a 125-hectare camp leased from Mr. Law. Mr. Buys
explained that a fence enclosed the camp, but there was no gate. He reported
instances of the applicants attempting to drive their cattle onto the camp by tampering
with the fence. When he asked the applicants why they were tampering with the fence,
they expressed concerns about water shortages and improvised a gate to access a
stream within the 125-hectare area, which allowed their cattle to enter the grazing
camp leased by Mr. Green.

Mr lan Malcolm King

[63] Mr. King filed an affidavit stating that he has resided at Roseleigh Farm in
Ladysmith, adjacent to the First Respondent’s farm, for 21 years. In 2017, he sought
additional grazing land and verbally negotiated a lease for a 125-hectare camp at a

rate of R6000 per month for one year. He testified that there was no access gate from
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the staff camp to the leased area; however, the applicants managed {0 move their
cattle onto the land. Mr. King insiructed his attorneys to send letters demanding that
the applicants keep their cattle off the leased land, which were served by D. Van
Rensburg, the security officer for the farm owners' association. The applicants ignored
the letter as they continued to drive their cattle to his leased grazing camp. He
expressed concern that the applicants’ poorly maintained cattle could harm his herd's
health. health. Upon the applicants' non-compliance, Mr. King terminated the lease.

[64] That concluded the evidence of the Respondents.

SERV’s submissions

[65] SERIfocused on two main submissions, namely:
i. The proper interpretation of section 6 of the ESTA.
ii. The practical meaning of installing the fence and or fencing off the
camp.

[66] Counsel for SERI made submissions regarding the proper interpretation of
section 6 of the ESTA. Referring to the current jurisprudence on cattle and grazing
rights, he argued that viewing grazing rights as personal rights, rather than as integral
to the right to use land as provided in section 6 of the ESTA, has consistently
represented a narrow and overly restrictive interpretation of ESTA. SERI primarily
relied on the judgment of this Court in Maladora Trust v Mereki and Others for their
submissions. It is common cause that the judgment was overturned on appeal by the
Supreme Court of Appeal, which reaffirmed that grazing rights are personal rights.
Mereki subsequently appealed to the Constitutional Court, where the issue of whether
grazing rights should be considered personal or real rights has been referred for
determination. The matter was heard on 27 March 2025, and the judgment is pending.
Therefore, | will not entertain the arguments regarding the interpretation of section 6
of the ESTA.

[67] On the second issue, SERI submitted that any interference with grazing rights
constituies an eviction or, at the very [east, constructive eviction. In Loskop Landgoed
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[97] The Applicant submitted unequivocal evidence from two independent
witnesses, Ms. Fikile Mazibuko and Ms. Phumzile Khumalo, both of whom affirmed the
existence of the gate. They described it as a makeshift structure uiilized for accessing
the grazing camp, thereby allowing their cattle fo graze and obtain water from the
nearby stream. Furthermore, the Third Respondent indicated that the gate was used
to access grass that they collected for constructing thatched houses.

[98] The Applicants also testified that the gate was in existence when the Second
Respondent commenced leasing the grazing camp to Mr. Green. However, Mr. Green
prohibited his cattle from mingling with those of the Applicants. Consequently, he
closed the access gaie, which resulted in the Applicants’ cattle being deprived of water.
Subsequently, Mr. Green excavated an artificial pond within the camp.

[29] The Second Respondent disputed the existence of the access gate at the time
the Applicants arrived on the farm and acknowledged that the Applicants had
constructed a makeshift gate. Furthermore, the Second Respondent failed to take
action o prevent the Applicants from doing so.

[100] Upon thorough consideration of the evidence presented, | accept the
Applicant's version that a gate was already in existence at the time the Applicant
arrived at the farm. The farm labourers utilized this gate to access the 125-grazing
camp for extended grazing and to access water from the stream until the Second

Respondent leased the grazing land to various farmers.

[101] In my view, all the applicants were credible witnesses. Their evidence, taken as
a whole, was credible. The applicants are not sophisticated individuals; their testimony
was presented through an interpreter. They had a clear recollection of the facts and
provided straightforward and candid testimony.

[102] In relation to the matter of compensation for the loss of livestock sustained by
the First and Second Applicants, it is determined that this issue cannot be resolved
within the context of these proceedings. It will be best resolved in action proceedings.
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Order

[103] In the circumstances, | make the following order:

1. The Respondents are ordered to restore the access gate, which they
unlawfully removed without obtaining a court order, thereby reducing the
applicant’s grazing area and preventing the applicant’s livestock from
accessing grazing and water on Portion 5, Smalhoek Farm Number
1282, Registration Division GS, KwaZulu-Natal Province.

2. The Respondents are ordered to restore the Applicants’ access to the
125 hectares of grazing camp on Portion 5, Smathoek Farm Number

1282, Registration Division GS, located in the KwaZulu-Natal Province.

3. There is no order as to costs
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