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with their monthly instalments and failed to remedy the default after due demand. The 

applicants accelerated the debt and seek payment of the outstanding amount together 

with an order declaring the property specially executable. 

 

[2] The matter was enrolled as a default judgment, but was placed on the summary 

judgment roll, possibly because the first respondent filed an affidavit in terms of Rule 

46A setting out his personal and financial circumstances for consideration when 

deciding whether to grant the order. 

 

[3] When the matter was called, there was no appearance for the respondents, and 

the hearing proceeded in their absence. I understand that my registrar received a call 

after the hearing, that the first respondent had been in the wrong court. 

 

[4] I am aware that this sequence of events raises a concern about fairness, but 

the point is ultimately moot in light of my decision on service upon the second 

respondent. I had to reserve judgment because the internet in court was not working 

properly, requiring me to ensure that I was satisfied with service on the second 

respondent once I had sight of the documents again. After perusing the file, I am not 

satisfied that there was proper service on the second respondent, for the  reasons set 

out here below. 

 

[5] While a substituted service order was granted, it authorised service at the first 

respondent’s address and email, and via a cellular phone number that looks 

remarkably similar to that of the first respondent on the debt review application, except 

for the third digit. This order was granted on 23 May 2024. 

 

[6] The papers suggest that the parties are currently separated. In those 

circumstances, the bank bears a heightened responsibility to ensure that the second 

respondent, as a co-owner and co-debtor, is personally aware of the proceedings 

should she wish to intervene. 

 

[7] Given the joint nature of the debt and ownership, it would not be appropriate to 

make an order only against the first respondent without the second respondent having 

had an opportunity to be heard.  






