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JUDGMENT

EKSTEEN, JA :

The appéilant wés convicted in the Wit-
watersrand Local Division of robbery with aggra-
vating circumstances and of murder. | He was 16
years old at thé time of the:commission of the
qffenceg, and this was ?argely the reason for
the cémparatively leniént seritence passed on him.
He was sentenced in respect of the robbe?y-bharge
to six years’ imprigonment of which three yéégg
was conditionally suspended, and in respect of

the murder charge to nine years' imprisonment of

which three years was suspended. The two



sentences were ordered to run concurrently.

on an application for leave to appeal against
both convictions, and sentences the trial 5udge
granted the_appellant leave to appeal to this
Court againét the convictions only.

The appeal turns entirely on fact, and
quite apart from the consideration that it had no
reasonable prospect cf success, it seems‘to me
that even if the learned trial judge was of a mind
to grant leave to appeai, it could hardly be said _
that this appeal was of such a nature that it requir-
ed the attention of this Court. Any leave granted
ought, therefore, in ﬁerms of section 315(2)(a) of
the Criminal Procedure Act no 51 .of 1977 ("the
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Act") to have been granted to the full court of
the division ffom.which.it came,.

it was not disputed at the trial that )
at about 9 o'clock on the morning of 16 November
1990 the 51 year old Mr Ivan Leco Utian ("the der‘
ceased") was in his jeweller shop knoyn as Geneva
Watgh Co situated iq Eloff Strget, Johannesburg
" when three'men entered the shop with theé apﬁarent
‘intention of robbing the deceased. The deceased
succeeded }n-qetting off tﬁe alarm system with
which his shop was equibped. He was thereupon
shot in his neck and chest, and expired shortly
afterwgrds. The.three men ran out of the shop

in a bid to make good their escape.
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At more or less the same time Mr Nell,
the‘retail'mahaéer of a clothing company, was
walking down Eloff Street and stopped to look at
the display wihdow of the Geneva Watch Co. As
he‘walked past the main door of the shop he.saw
a black man dressed in a pai; of éark navy blue
pants, a.navy b;ue jersey ?nd a white shirt
standing in the door. . As Nelllwalked éast this
man closed the dpor. Nell then stood looking
at thg_goqu displayed-in the next window of thé
same shop. Suddenly he heard the sound of a
gunshot and at the same time became aware of the
fact that the sgop's alarm;was going éff. He

walked back to the door of the shop and saw the
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man, whom he had noticed at the door, running

into the street, followed by another man who had

also come out of the

shop. As Nell got right

up to the door a third man emerged and ran off.

Nell says that as this man came out he looked-

straight at him and noticed that he had pimples

on his face. As the man ran away he noticed

‘that he was wearing a green jacket, knee-length

pants or Shorts with
brick‘éoloured socks
He also had his hand

Nell tried
the deceased's shop,

through to them, twec

turnups ré}led up, red-
and green and_bréwn shoes.
inside his jagket pocket.
to phone the police from
but before he éOuld get’
business watch policemen
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who had been patroll}ng_the area came intg the
shop; Shortly afterwards more_policemen and
the ambulance arrived. Nell, who says he is
very observant and haéla “photographic" memory,
gave the policemen a detailed description'of the
man in navy blue and of the third @an in the
green jacket.- Sgt Mphago and Const Thamangane
thereupon set out to see if they copld find
anyone in the streets ansgéring this description.
fﬁey did_not have to wait long_béfore they came
up to‘the appellant. His ggqeral appearance as
well as the clothes he was wearing seemed to
correspond to the description of the man in the
green jacket whom Nell had seen running out of_
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the shop - except for the fact that the appellant
was not wearing any sq;ks. -Thé two_policemen_
apprehended appe?lant and on searching him, found
a white alarm transhitter - or "paniclbutton" -

in his jacket pocket.‘ On being asked what it
“was, appellant replied that it was hié, whereupon
the policeman gav? it back to him.‘ They sumyon—
ed assistanc§'to fetch the appellant and Const
Leishman turned up in his.métor car. Thamangane
and the appellant got in‘and_heishman dréve back
to the Geneva Watch Co. Nell was still there and
as soon as he saw the appellant he recognized

him as.one of the men who had run out of the shop.

After some investigation at the shop
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Leishman and Thamangane tock the appellant to the
Brixton Polic? Station where he was hg?d in custo-
dy. Sét Mphago seems to have made his own way
to the same police station at more or less the
same time. -Mphago and Thamangane both made
written statements of the events at the pol?ce
station,.and while.Leishmén was making his state-
ment - the two of them wen£ to wait for Leiéhman

in his car. There, on the floor behind the left
front seat, Mph?go Pieked up thé white alarm
transmitter that he had?earlie; found in the
appellant's jacket pocket. When Leishman joined

them Mphago gave it to him and Leishman immediately

recognized it as the deceased's transmitter.
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Leishman testified that he was a member of the
business watch in that area and that he had often
gone into the deceased's shop. The deceased,
he said, always wore this transmitter on his belt.
It was about thelsize of a packet of 20 cigarettes
and thus very conspicuous. Leishman also said
that he was the first policeman to arriﬁe'on the
scene after}the deceased had been shot and that
he immediately noticed that the deceased was not
wearing the transﬁi£ter at the time.

One Frost, a@ installation superviso;
of Security Centre, with which deceased's shop
" had béen‘registered, was summoned to the shop
"and asked whether he could identify the trans-
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mitter. He recognized it as an old type of trans-
mitter which had been issued by his firm, but of which
very few were still in existence. From his eviden-

ce it appears that all the transmitters which they'
issue to ﬁheir cliehts are individuvally and differently
coded to_the premises concerned, so that when the sec—;
?Fity centre receives an alarm ca;l they Eéow ex-

actly from‘whi&h premises it eminates. He tested

the transmitter the police handed to him - i e the

one found by S8Sgt Mphagg - on two §e?axate occa-

sions by activating the a?arm button, and on each
occasion the security centre confirmed that the
siénallcame from the Geneva.Watch Co. The

transmitter found in the appellant's possession
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was therefore shown to have been coded teo the

Geneva Watch Co and must have come from that shop

At about 4 o'ciock on the afternocon of
the same day the appellant was interviewed by
Warrant Qfficer Gous who was fhe investigating
officer at the time. As a result of what the
appellant told him, Gous d?cided to.arrange for
a formal confession té bg taken from appeilant.
_He tried to arrange for a magistrate to take the
confeséion, but as it was a friday afternoon
after 4 o'clock he was unable to‘find a magis-
trate. S0 he decided to use the services of a
poliée officer from another police station.

He phoned Captain Steyn (who at that time was
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still a lieutenant)} at the Krugersdorp Police
Station and arranged for him to ta%e the éonfessT
ion. The appellant was_takén over to Krugers-
dorp where he made a confession to Captain Steyn
in which he admit&ed having taken part in the
robbéry toggther with ;wo‘of his friends, and
-havipg beén'present in the sho? when one of hig
friends shot the deceasedf . He told Captain ~
Ste?p that oné of his friends had takenlthe
alarm t?anémitter from the Jdeceased éndléubse— -
quently'dropped iF as they were running away.
Appellant then picked it up and put it in his
pocket. Whenlhe was arrested and searched

the transmitter was found in his pocket.
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At the trial the appellant:contested
-thé admissibility of the confession a}leging that
it had been extorted from him after a series of
assaults by various policemen, and tha£ he had
been instructed to say whaf he héd, by Gous. In
a separate hearing to Qeterﬁine the admissibili-
ty of the confeésion thé trial judge disbelieved
the.appellant and acéepted the evidence of the
pelicemen the appellant had sought to incrimi-
nate. Se?eral of them denied haviﬁg had any-
thing to ;o with the appellant, or said nct to
have been present at the police station at the re-
levant timé. Others denied having assaulted appel-

lantin any way. The trial judge scrutinized the
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evidence carefully, and, in his guestioning took
Warrant Officer Gous to task for not having been
more assiduous in looking for a magistrate to take
the confession rather than using a police officer.
Warrant Officer Gous, howevef, explained the diffi-
culties attendant gpon finding a magistrat? and

an interprgfer over a weekend - difficulties which
he himself had experiencéd in the past. From

the recorded confession, together with the quest-
ions and answers which preceded ;t, and the evi-
dence of Captain Steyn, it appears ?hat Steyn

was very meticulous in seeking to ensure that the
confession was being made by the appellant freely

and voluntarily, while in his sound and sober
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senses, and without having been unduly influenced
thereto by anyone, as is required by sec 217{1}\
of the aAct. This explanation satisfied £he trial
judge. He found Gous to have been a good witness
and accepted his evidence, He also accepted fhe
denials of the.other police witnesses that they
had: assaulted or threatened the appellantnin any
way. The appellant on the other hand'was found
to have been a dishonest witness and his evidence
was rejected as falsg 5eyond,a~rgasonable doubt. )
The reasons for these findings were well set out
by the trial judge and they ére supported by the
record. There is no reasons for us to interfere

with them.
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. There is however one aspect which was
.touched upon very cursorily i? cross—examingtion,
énd not adverted to at all by the trial judge.
"which @arrants some consideration. The appelé_
lant, on his evidence, was 16 years old at £he time.

This was not contested and must therefore be

“accepted. Warrant Officer Gous however says

that the appellant appeared‘to hiq'to be 20 yeérs
of age, or even in his eérly twenties. He did ]
not ask appellant ﬁow old he was before he sent
him off to Captain Steyn. In the bourse of the
meticulous and extended guestioning by Steyn
directed to ensuring the free and voluntarily

nature of the statement he was about to record,
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as well as to satisfy himself that the appellant
ﬁhad coﬁsidered the advisability of making such

a statement, Steyn asked the appellant how old
he was. When appellant to?d him that he was

16 years old, sSteyn ;as surprised as apﬁellant
had see@ed to him to be'older‘than that. So he
asked appel}ant wﬂetheF he could produce proof
of his age: When appellan£ réplieé that he
coul@ produce a birth certificate Steyn accepted
that be*w&s-only iﬁ and recorded the folié#ing
question and ans;er:

"Vraag. Noudat u beweer dat u 16 jaar oud
is stel ek dit aan u dat u geregtig
is om bygestaan te word deur u ouer
of yooé. Wat is u kommentaar daar-

Dp? "
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"Antwoord: Ek wil my verklaring gee en
klaar kfy. Wk wil nie enig-
iemand hé wat bystaan nie."

Appellant was thereupon invited to proceed with
any statement he wished to make. In his e?idence-
at the trial Steyn indicated that he had con-
sidered it to be in the in;erests of the appellant
to be asgisted by h?s parents and had in fact
invited the éppellant ta obtain éuch assistance.
Appellant however declined, and insisted on
maFing his staﬁement forthwith.

It ;eems to be that as a matter of
general principle a-young person in such circum-
stances ought to be'afforded'£he assistance of

a parent wherever this is reasonably possible.
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Our common law has always recognized-the inherent
intellectual immaturity and inexperience of youth,

and made allowances for them (see e g Voet 4.4.42

and 45; 48.19-?_and § v Lehnberg en h Ander 1975
(4) SA 553 (A) at 560 C - 561 F). Sec 73(1) of
the Act entitles any person whb has been arrested
to have the assisﬁaﬁce of his legal adviser as
from the time of his . arrest, and suﬁ—sectio§'(3)
of the same section a}lows an accused who is
under the age of 18 yearslto-be assisted by his
pérent or guardian at criminal pfoceedings.

In fact sec 74 goes on to make it imperative for
the parent or guardian to be warned to attend
such criminal proceedings whenever he or she
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"can be traced withouF undue delay"f-and makes

it an-offence for them to fail to attend and to
Temain in attendancg unless excused byhthe court.
The cﬁnjunction of sub;sections (1) and (3) of
section ;3 in the same section would seem .to
indicate that a person under the age of 18 years
would at least be entitled to the assistance of
his parent or guardian as from the time of his
arrest, in the same way aslén adult would he en-

titled to the assistance of his legal adviser.

In S v Gibson N O and Others 1979 (4} SA 115 (D &

CLD) at 138 B-C, Milne J had occasion to remark
on the "unwisdom of allowing a 17 year-old un-
represented accused, who is not assisted by his
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parents or guardian, to plead to serious crimi-

nal charqes.? -(Sée also S v B and Another 1978
(4i SA 385 (E).

I have made these remarks as pertaining
to a genéral principle. There may of course be |
_exceptions where a youtﬁful of fender hgs, by
virt?e of the 1life h§ has 1led, écquired such a
hdegree of wdrdly'wisdom and maturity-that he in
fact requires‘ﬁo assistance or comfort from his
parents, buF ig shrewd enouéh to fend very well
for himself. These are features which a trial

court would be entitled to take into account

when faced with such a state of affairs. The

21
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degree of maturity of a young person’ together
with other sgrrounding‘circumstances_may well
outweigh, to a greater or lesser extent, the
general consideration of his youthfulness.

(See in this regard § v Mohlobane 1969 (1) SA

561 {A)}) at 567 F — H and S v _Petrus 1969 (4)

SA 85 (A} at 95 H. - 96 BT) Depené%ng there-
forg on the circ':umst":':nce.'='.,r the failure to afford,
a young person thg assistance of a parent or

guardian wherenthig is reasonably possible before
taking a confession from suchfperson, could con-
ceivably lead to the conclusion that the confess-
ion was not made freely, voluntarily, or without

undue influence.
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In the present case Captain.Steyn recog-
nized the des%rabiIity of the appellant having
the assistance of his parent or guardian before
making his statement. He duly informed appéllant
of-thé fight ﬁo have such assistance and recommend-
ed.to him that he get it. Appellant, however,
refused. It seems to me thoggh that Captain Steyn

could ex abudante cautela, have enguired further

into the matter and investigated the possibility

of contacting hig parents and procuring thei; aftend—.
ance without undue Qelay. From the evidence

it appears that appellant's parents were in or

near Jo?annesburg, as it seems to be common cause
that his mother was present at his first
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appearance in court on the Monday and subseguently
visited him on several occasions at the Brixton
Police Station where he was being held in custody.
On the probabilities therefore one or other of
appellant's parents my well have been able to
come to his assistance at the Krugersdorp Police
Station without unduly delaying the recording of
the confession.

On the other hand, in the circumstances'
Sf the present case, it does po£ seem .to me that
any ?eal harm has resulted from Faptain Steyn's
failure to take further steps in the matter.
As I héve indicated he seems, on the evidence,
'to-have been meticulously careful and fair to the
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appellant in taking his statement. The appellant,
who was in Sgandard VI at the time, and there-
fore reasonaBly intelligent, appeared both to

Gous and to Steyn to be older than 16. in the
circumstanceé, therefore,'it wouid appear that,
dgspite the fact that Captain Steyn could possibly
have done more in attempting to ob?éiﬂ the at-
Itendanqé of appellant's parent or guardian, the
admissibility of the confession has not been
affected on tﬁa£ account.

In any evgnt I am of the view that the
conviction would still have been well founded even
withou? the confession. The appellant, on a
mere reading of the record, was a bad witness.and
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patently dishonest. Thg_caselput by counsel

to the State witnesses was either not deposed

to by the appellant when he came to give evi-
dence, or flatly contradigted. The trial

couft was clearly entitled to reject his evi--
dence, as it did, as being false beyond a reason-
able doubt. The State witnesses, the court
'found, were honest and their evidence was accept-
ed. On this evidence the appellant was found

in poséession of the alarm transmit?ef which un-
doubtedly éame from the Geneva Watch Co, déd in
all probability from the body of the deceased,
shortlz after the deceased had been shot. He

proferred no explanation for such possession
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but sought to dispose of the transmitter by
dropping it on the floor of Const Leishman's
car in which he was conveyéd to the police
station, and thén falsely denied that it had
ever been in his possession. Over and above
;his he was positively identifiég by Mr Nell
as haviﬁq been one of the robbers.

The conﬁictions were therefore well
founded.

The appeal .is dismissed.

J P G EKSTEEN,

SMALBERGER, JA )
: concur

MILNE, N JA }

JA
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