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to be made by the respondent some three months earlier on 1 March 2024 and 

15 March 2024 respectively. This peculiar feature of the acknowledgement of 

debt however does not enter the picture for the reasons that follow. 

[3] Annexed to the founding affidavit is an email dated 14 May 2024, from the 

respondent to the applicant in which it is written: “[a]ccording to our records, we 

owe [the applicant] 90,000 and adding interest and legal fees we can sign an 

AOD of 20,000 per month commencing 31 May 2024”. In context, the two figures 

are R90 000 and R20 000 respectively. In an email dated 23 September 2024, it 

is written on behalf of the respondent that the respondent has sold some of its 

assets and is in the process of selling some of its other assets, coupled with a 

plea for more time to pay. As there is no answering affidavit, the allegations made 

in the founding affidavit to the effect that the respondent failed to pay the 

applicant, that allegation stands as established fact.  

[4] These undisputed facts show not only that the respondent acknowledges that it 

is indebted to the applicant, but also that the respondent is unable to pay its 

debts. As such it is commercially insolvent and therefore liable to be wound up. 

As Willis JA found in Afgri Operations Ltd v Hamba Fleet (Pty) Ltd 2022 (1) SA 

91 (SCA) at para [12]: 

“Notwithstanding its awareness of the fact that its discretion must be exercised 

judicially, the court a quo did not keep in view the specific principle that, 

generally speaking, an unpaid creditor has a right, ex debito justitiae, to a 

winding-up order against the respondent company that has not discharged that 

debt.  Different considerations may apply where business rescue proceedings 

are being considered in terms of part A of ch 6 of the new Companies Act 71 

of 2008. Those considerations are not relevant to these proceedings. The court 

a quo also did not heed the principle that, in practice, the discretion of a court 

to refuse to grant a winding-up order where an unpaid creditor applies therefor 

is a 'very narrow one' that is rarely exercised and then in special or unusual 

circumstances only.” (footnotes omitted) 

[5] On the affidavits before me, the respondent has vacated its once principal of 

business and, unsurprisingly, no employees of the respondent were to be found 
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