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In the matter between 

 

G[. . . ]  M[. . . ]  Appl icant 

 

and 

 

N[. . . ]  T[ . . . ]  AND ANOTHER Respondents 

 

 

JUDGMENT EX TEMPORE 
 

 

WILSON, J :  The appl icant ,  Ms M[. . . ] ,  approaches the cour t  

seeking a declarat ion that  her  marr iage to G[…] E[…] B[ . . . ] ,  who 

is  now deceased,  is  val id  at  customary law.  The f i rs t  respondent ,  

Nomasonto T[ . . . ] ,  was,  she says,  marr ied to Mr B[ . . . ]  a t  the t ime 

Mr.  B[ . . . ]  d ied.  She meets Ms M[. . . ] ’s  c la im wi th the a l legat ion that  

Ms M[. . . ]  and Mr B[ . . . ]  d ivorced each other  at  customary law 

before Ms T[ . . . ]  marr ied Mr B[ . . . ] .  

 

https://www.saflii.org/content/terms.html
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 At  the t ime the marr iage between Ms M[. . . ]  and Mr B[ . . . ]  

took p lace Ms M[. . . ]  was 12 years o ld.  Mr B[ . . . ]  would have been 

20 years o ld.  I t  is  a l leged that  Ms M[. . . ] ’s  parents  agreed to the 

marr iage and that  by v i r tue of  that  agreement  the marr iage was 

val id  at  customary law.  Both of  Ms M[. . . ] ’s  parents are now 

deceased.   

 

There is  an insuf f ic iency of  ev idence on the papers in  re lat ion to 

a lmost  every mater ia l  fact  that  I  would have to determine in order  

to decide th is  appl icat ion.  I  do not  know what  customs governed 

the marr iage that  a l legedly took p lace in  the 1970s between Ms 

M[. . . ]  and Mr B[ . . . ] ,  when Ms M[. . . ]  was 12.  I  do not  know whether  

those customs would have to lerated a marr iage between a 20-

year-o ld and a 12-year-o ld ,  even wi th the consent  of  the 12-year-

o ld ’s parents.  I  do not  know what  customs would have been 

necessary in  order  to conclude an ord inary marr iage between two 

adul ts  under the appl icable customary law.  I  do not  know whether  

i t  is  possib le to d ivorce in terms of  the customary law that  appl ied 

to the par t ies at  the t ime.  Nor do I  know, i f  i t  was not  poss ib le to 

d ivorce,  how customary law would t reat  the marr iage that  

a l legedly  took p lace between Ms T[ . . . ]  and Mr B[ . . . ] .  In thei r  

papers,  nei ther  of  the par t ies deal t  wi th the form of  customary law 

appl icable,  or  the content  of  that  law.   

 

Much in  these papers is  done by way of  bare asser t ion.  I t  is  

s tark ly  asser ted that  Ms M[. . . ]  marr ied Mr B[ . . . ]  wi th her  parents ’  

consent .  I t  is  s tark ly  asser ted by her  re lat ives that  that  marr iage 

took p lace.  I t  is  equal ly  stark ly  asser ted by Ms T[ . . . ]  that  the 

marr iage was d issolved by the t radi t ional  leader wi th jur isd ict ion  

over  Ms M[. . . ] ’s  ancestra l  home. The t radi t ional  leader ’s  own 

evidence on af f idavi t  is  i tse l f  unsat is factory,  s ince i t  is  common 

cause that  he is  b l ind,  and yet  he a l leges in h is af f idavi t  that  he 

has read the papers in  th is  case.  I  do not  say that  a b l ind person 

cannot  read legal  papers.  I  say only that  where a b l ind person 
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cla ims to have done so,  i t  is  necessary to state the form in which 

the papers was made avai lable to them.  

 

I  do not  suggest  that  anybody involved in th is  mat ter  is  ly ing or  is  

in  bad fa i th.  What  I  do suggest  is  that  the facts  that  have been 

p laced before me are whol ly  insuf f ic ient  for  me to decide a mat ter  

as impor tant  to the par t ies as th is .   

 

This is  p la in ly  a  mat ter  that  ought  to be referred to t r ia l .  Before 

the par t ies get  to t r ia l ,  they may wel l  wish to avai l  themselves of  

th is  cour t ’s  compulsory mediat ion d i rect ive,  which may assist  

them to determine the ambi t  of  the real  d isputes between them,  

and perhaps a l low them to set t le  on an equi table d iv is ion of  Mr  

B[ . . . ] ’s  estate.  I f  that  does not  happen the par t ies may at  least  be 

able to def ine thei r  real  d isputes to the extent  necessary to cur ta i l  

the amount  of  t ime needed to hear  the t r ia l .   

 

In  a case l ike th is  I  would a lways be inc l ined to d i rect  each par ty  

to pay thei r  own costs.  However,  g iven that  the mat ter  wi l l  have to 

go to t r ia l  i t  is  wisest  to reserve costs.  For  a l l  those reasons I  

make the fo l lowing order  –   

1 The appl icat ion is  referred to t r ia l .   

2  Par t  B of  the appl icant ’s  not ice of  mot ion dated the 

28 t h  of  October  2024 wi l l  s tand as a s imple summons.   

3 The appl icant  as p la int i f f  must  del iver  her  par t icu lars  

of  c la im wi th in 20 cour t  days of  today’s  date.   

4 Thereaf ter  the ru les of  cour t  appl icable to t r ia l  

act ions wi l l  apply.   

5  The costs of  the appl icat ion are reserved for  

determinat ion by the t r ia l  cour t .   

 

WILSON, J  
JUDGE OF THE HIGH COURT  

29 July 2029 
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