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Order

[1] In this matter | make the following order

1. The application is dismissed with costs on scale A

[2] The reasons for the order follow below.

Introduction

[3] The applicant approached the court on an urgent basis for the following reliet

5.2 directing the Responden(s (o take all necessary sfeps within 3 days of granting of
this order lo assist the Applicant lo submil his apphication for asylum in the Republic
of South Africa in lorms of section 21 of the Refugees Acl 130 of 1998,

5.3 interdicting and restraining the Gth Respondent from continuing with the criminal
fegal proceedings mstiuled against the Applicant relating to his unlawful enlry and
slay in the Republic in contravention of the immigration Act of the Republic of South
Africa undor case number 357152024, pending the fmal delerminalion of the
Applicant sfatus in lerms of the Refugee Act 130 of 1998



5.4 mlerdicting and restraining the 18! and 2nd Respondent from deporting the
applicant uniil such bime thal the Applicant slalus and stay in the Republic has been
fully and finally determined in terms of Relugees Act 130 of 1998 and unti such lime
that the Applicant has fully exhausted his review or appeal process in lerms of chapler
4 of the Refugooes Act and the promolion of Administrative Justice Act 3 of 2000. a
duly registered frade union, represents 32 of its members who were employed by the
third respondent

[4] The respondents gave notice of opposition but only the first, second and sixth
respondents filed answering affidavits.

Factual matrix

[5] The applicant entered the Republic of South Afnca on 2 November 2024, not through
an official port of entry. from Ethiopia from where he flied due to fear of persecution and
threats to his Iife due to his political convictions and affiliations.

[6] Upon amival in South Africa he cblained shelter from people sympathetic to the cause
of Ethiopian refugees. Shortly after his amival he presented himself at the Pretoria
Refugee Recepbon Centre with the purpese of submitling his applicaion to be granted
asylum status. He, however, had lo wait in a long queue in the scorching sun and was
not assisted by the time the offices of the centre closed. After this single attempt he did
not again present himsetf at the centre.

[7]1 He decided to follow a different strategy by attemptling to obtain financial assistance from
fellow countrymen so that he could employ the services of an attomey to assist him with
an appliczbion for refugee status.

[8] Before he could secure funding he was amested on 19 December 2024, about a month
and a half after his amival. He was charged criminaily for confravening the Immigration



5]

[10]

[11]

Act' by not entering South Africa at a port of entry.

The applicant contends that at his appearance in the Randburg Magistrates Court on 14
January 2025 he informed the presiding magistrate of his intention to apply for asylum
and was referred by the magistrate to the Department of Home Affairs.

The applicant’s attomeys direcled comespondence to the Depariment of Home Affairs
indicating that their client is desirous of applying for refugee status. The Department
contends that the comespondence was not forwarded fo an e-mail address of a
Department dealing with refugee matters. It, however, conceded in open court that they
are aware of their obligations in terms of the relevant legislation and are willing to assist
the applicant to lodge his application and will make the necessary resources available
to him as required in terms of the Refugees Act® and the Refugees Amendment Act” to

apply for refuges siathus.

The applicant is currently in detenbion at the Johannesburg Correctional Centre awaiting
his crimmal inal for the contravention of the Immigration Act.

Contentions by the applicant

[12]

[13]

' Ay
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The applicant contends that he should not be held in detenbon as it inflfinges his right
lo freedom of movement and should he be released from Incarceration as an awaiting
trial inmate. He further contends that he should not be prosecuted for his illegal entry

into and stay in the Republic until final determination of his refugee status in the
Republic

There = an cbiigation on the first respondent to assist him with his application for
refugee status as soon as he makes his intention to apply for refugee status known, so
the applicant contends. The applicant avers that as he informed the police officers when

13 of 2002
130 of 108
11 of 2017



[14]

he was arrested of his intention to apply for refugee status he was from then on a person
seeking refugee status and consequently he could no longer be prosecuted for his
untawful entry into the country unil his apphcabon for refugese status has been finalised.
Hence his application against the Naticnal Direclor of Public Prosecutions.

His application against the Department of Home Affairs is to interdict the department
from deporting him to Ethiopia and to order the department to assist him with his refugee
status apphcation.

Submissions by the first, second and sixth respondents

[15]

[16]

There is currently no order from the Department of Home Affairs for the deportation
against the applicant in terms of section 49(1)}(b) of the Immigration Act The
Depariment of Home Alfairs confirmed in open court that the deportation of the applicant
ls currently not under consideration as the Depariment is awaiting the outcome of his
criminal trial.

As the applicant's application for refugee status has not yet finally been rejected he is
consequently not at risk of being deporied and is in any case protected by the pnnciple
of nonrefoulement against deportation.

Discussi

[17]

[1€]

The Refugees Act and Amended Refugees Act provides for two distincl processes for
applying for asylum namely on entry through an authorised port of entry and claiming to
ba an asylum seeker. Such person will be granted an asylum transit visa which will be
valid for 5 days to allow the asylum seeker to travel o the nearest Refugee Reception
Office o apply for asylum.*

The second process is where a person 5 excluded from refugee status due to entry
other than through a designated port of entry or where the person failed to report to a

1 Spct 73 [mmigrason Acl



[18]

[20]

(21]

[22]

[23]

Refugee Reception Office within 5 days afler entering into the Republic® due to
compelling reasons.®

The applicant is entitied to lodge an application to be granted refugee status irespective
of being illegally in the Republic.” He has not been deprived of such an opportunity.

The applicant i= entitled to an opportunity to be interviewad by an immigration officer
and to provide valid reasons for not being in possession of an asylum transit visum.*
Before being permitted to submit an application for asylum he must be afforded an
opportunity o show good cause for his legal entry and stay in the Republic.?

Only after he has cleared the above obslacles will ha be entitled to be issued with an
asylum seeker permit. He will then be enfiied to remain in the Repubiic temporarily
pending the finalisation of his refugee status.'?

The mere expression of an intention 1o seek asylum does not entitie the applicant to be
released from detention.!® Neither does the failure of the immigration official to facilitate
the applicant’s asylum application render the detention unlawful. "2

The applicant entered the Republic other than through a designated port of entry. He
did not present himself at a Refugee Reception Office within 5 days after entering the
Republic. After attending at a Refugee Reception Office and having had to wait for a
day in tha sun he decided not to refum and by the time he was amested he had not
madsa any effort to present him to an immigration officer except o try and obtain funding
to instruct a lawyer. He only evinced his intenton 1o apply for asylum after baing arrested
and his altorney only after his appearance in court attempted to contact the Department

§ cect 71 Immugrabon Ak

" Goct 4 1) Refugees Acl
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of Home Affairs.

[24] Ewven in his founding affidavit the applicant s scant with the information pertaining his
entry into the Republic and his attendance at a Refugee Receplion Centre.

[25] The applicant is not entitied to be released from detenbon or to have his enminal nal
halted due to his mere evincing of an intention to apply for asylum. His application
against the third to sixth respondents must consegquently fail

[26] The first and second respondents never refused to assist the applicant and mdicaled
that to be amenable to faciitate the infterviews required for the applicants’ asylum
application. His application against the first and second respondents must likewise fail.

Congiusion

[27] Based on the above | concluded that the applicant has not shown the application to be
urgent and has not shown that he s entited W the refiel sought in the Notice of Motion.

[28] | therefore granted the order appearing in Par 1.
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