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stated to be works under cont ract  T2015-03 wi th the  

descr ip t ion of  the works descr ib ing const ruct ion of  a  raw 

water  steel  p ipel ine f rom the G aywood area to the  Greyton 

Water  Works.   The d ispute i t se l f  h inges around the  

defendant ’s  l iab i l i ty  or  otherwise  under  the Performance 

Guarantee wi th mater ia l  quest ion s to be answered as to  

whether  the p la in t i f f  has compl ied wi th what  i s  necessary to  

ca l l  up payment  on the Guarantee.    

2 .  

A l though,  and whi le  not  speci f ica l l y  p leaded,  there i s  10 

a l leged non-compl iance of  the p la int i f f  wi th  paragraph 4 of  

the Guarantee which has been ra ised in  the defendant ’s 

heads of  a rgument  in  addi t ion to the a l leged non-

compl iance  wi th paragraph 5 of  the Guarantee.   P la int i f f  

contends that  i t  has compl ied wi th a l l  that  i s  requi red under  

the Guarantee wh i le  defendant  contends  that  i t  is  not  l iab le.   

The par t ies at  commencement  of  the t r ia l  agreed that  there  

are var ious issues that  are not  in  d ispute  and which are set  

out  in  paragraph 3 of  the 2023 pract ice note found at  

CaseLines,  sect ion 6,  i tem 2.   There is  a lso a  fur ther  20 

pract ice note found in  sect ion 11 of  CaseLines .  The Court  

was advised that  the par t ies  had scrapped th is  par t i cu lar  

pract ice not ice at  commencement  of  the t r ia l .    

3 .  

L iabi l i ty  under these per formance guarantees is  no st ranger  
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to th is  Court  wi th  courts hav ing come across them 

repeatedly and there is  def i n i te ly ,  ample author i ty  in  

re lat ion thereto.   Both par t ies d id a good job of  a r t icu lat ing  

the important  pr inc ip les re levant  to  th is  mat te r ,  th is  both in  

the heads of  argument  and in  the l is t  o f  author i t ies that  

were provided.  The Court  is  appreciat ive of  these ef for ts .   

4 .  

Whi le  not  a l l  s t r ic t ly  re levant  to  these proceedings,  the  

Court  was g iven the opportuni ty  to  peruse a l l  the case law 

that  was p laced before i t .    The Court  was a lso af fo rded the  10 

opportuni ty  of  perusing the very recent  Supreme Court  o f  

Appeal  judgment  of  Set  Square Developments (Pty )  Limi ted  

V Power Guarantees and Vahva Const ruct ion  which was 

handed down recent ly  on the 20 t h  o f  May 2025.   I t  is  in  

considerat ion of  a l l  o f  the  above that  th is  judgment  i s  

del i vered.    

5 .  

The Court  wi l l  s tar t  by deal ing wi th the issues which were  

found not  to  be in  d ispute  and as s tated previously ,  most  of  

which was set  out  in  the pract ice note of  2023 and in  20 

paragraph 3.    The Court  wi l l  read these in to the judgment  

as fo l lows.  Paragraph 3 of  the pract ice note states  that :  

3 .  The issues not  in  d ispute are the fo l lowing,   

3 .1  The c i ta t ion of  the par t ies ;  

3 .2  The tota l  va lue o f  the cont ract  awarded by the 
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p la int i f f  to  the  Soundr i te  Const ruct ion and P lant  

Hi re,  be ing R43 556 513.60;   

3 .3  That  an a l lowance fo r  the cont ingency of  10  

percent  amount ing to  R4 356 651.36,  an  

escalat ion of  e ight  percent  amount ing to  

R3 485 312.09 to be added to the tota l  va lue of  

the cont ract  refer red to above at  the d iscret ion  

of  the p la int i f f ;    

3 .4  That  annexure B to the p la int i f f ’ s  summons is  

indeed a copy of  the Performance Guarantee 10 

wi th Guarantee number FUS501583JHB,  issued 

by the defendant  to  Soundr i te  Const ruct ion and 

P lant  Hi re pursuant  to  the conclusion of  the  

agreement  between the p la int i f f  and Sound r i te .   

3 .5  The p la int i f f  has presented an or ig inal  o f  the  

aforesaid Performance Guarantee at  the  

defendant ’ s  a t to rney’s  o f f i ces fo r  inspect ion ;    

3 .6  That  Annexure E1 to the p la int i f f ’ s  summons is  

indeed a copy of  the f i rs t  wr i t ten demand by the  

p la int i f f  to  the defendant  for  payment  in  terms 20 

of  paragraph 5 of  the aforesaid  Performance 

Guarantee dated 6 June 2015.    

3 .7  That  no payment  or  undertaking to pay was 

made by the defendant  to  the p la int i f f  in  terms 

of  the aforesaid Performance Guarantee.    
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3.8  That  the defendant ’s  l iab i l i ty  in  terms of  the  

Performance Guarantee is  autonomous f rom 

the under l y ing  cont ract ,  and that  the 

defendant ’s  ob l igat ion to make payment  is  to  

be const rued st r i c t ly  in  terms of  the  

Performance Guarantee.    

6 .  

In  addi t ion  to these issues which were not  in  d ispute,  the  

par t ies agreed on fur ther  common cause facts or  issues 

which were not  in  d ispute  and which were added.    10 

7.  

Fi rs t ly ,  there was no admission by  the defendant  that  the  

p la int i f f  cancel led the cont rac t  wi th  S oundr i te  and 

concluded a new cont ract  wi th  the jo in t  venture.    

8 .  

Secondly,  i t  was admi t ted by  the  defendant  that  the  f i rs t  

le t ter  of  demand,  being Annexure E1 to p la int i f f  par t icu la rs  

of  c la im was in  fact  del ivered to the defendants.    

9 .  

Last ly ,  that  there  was a cer t i f icate  of  complet ion issued to  20 

the jo in t  venture,  found at  Annexure P lea1 to defendant ’s 

p lea.  P la int i f f  d id  not  d ispute that  the cer t i f icate of  

complet ion is  what  i t  purpor ts to  be .    

10.  

P la int i f f  c losed i ts  case wi thout  leading any ev idence,  
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re ly ing instead on the var ious admi t ted or  common cause 

facts,  and the balance of  documentat ion.   The p la int i f f  

contended that  i t  was ent i t led to judgment  on th is  basis.    

11.  

The defendant ,  subsequent  to  in i t ia l ly  not ing i ts  in tent ion  

to apply for  absolut ion f rom the ins tance,  changed i t s  mind 

and instead a lso c losed i ts  case wi thout  leading any 

evidence when the hear ing resumed on the 22 n d  o f  May 

2025.    

12.  10 

The issues in  d ispute ,  on l is tening  to  the par t ies and on 

perusal  o f  the heads of  a rgument  and a l l  the papers in  the  

mat ter ,  c rysta l i se  somewhat  and there were issues of  law 

which were requi red to be determined.    

13.  

The Court  wi l l  s tar t  by not ing there to be two d ist inct  

t r igger  events to  payment  becoming due and payable under  

the Guarantee.   The f i rs t  i s  set  out  in  paragraph 4  of  the  

Guarantee,  and the second is  set  out  in  paragraph 5.   I t  i s  

patent ly  c lear  to  th is  Court  that  these two paragraphs 20 

operate independent ly  of  each other  and in  the case before  

th is  Cour t ,  i t  is  very c lear  that  the events t r igger ing  

l iab i l i t y  of  the defendant  as c la imed by the p la in t i f f  are 

based on those set  out  in  paragraph 5 of  the Guarantee.     

14.  
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Nowhere in  the Guarantee is  i t  s tated ,  nor  i s  i t  impl ied that  

these two paragraphs are connected in  any way  or  that  the  

requi rements set  out  in  the one paragraph are dependent  

upon compl iance wi th that  set  out  in  the other .   

In  th is  regard the  defendant ’ s  content ion that  the p la int i f f  

fa i led to comply wi th paragraph 4  of  the guarantee ,  does 

not  f igure in  the Court ’s judgment .   The p la int i f f  was s imply  

not  obl igated to comply  wi th paragraph 4 in  the face of  

compl iance wi th paragraph 5.    Paragraph 5 cannot  be  

considered to be  “addi t ional  compl iance ”  necessary over  10 

and above that  which is  set  out  in  paragraph 4.   

Compl iance wi th  paragraph 5 of  i tse l f  t r iggers l iab i l i t y  

under the Guarantee.    I t  should a lso be noted that  non-

compl iance  wi th  paragraph 4 as a defence is  not  

speci f ica l l y  p leaded.    

15.  

The f ina l  payment  cer t i f icate and the issues ra ised in  

re lat ion thereto,  again do not  f ind appl icat ion here .  I t  

per ta ins to  a cont ract  which  in  no  way fa l ls  wi th in the  

ambi t  or  operat ion of  th e par t i cu la r  Guarantee which forms 20 

the basis of  the  d ispute  before Court .    The Guarantee 

before Court ,  and th is  wi l l  be stated more than once in  th is  

judgment ,  is  autonomous and exists complete ly  

independent ly .     

16.  
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I t  is  noted,  and I  th ink I  noted i t  before,  that  the par t ies  

provided const ruct ive and helpfu l  author i ty  in  th is  mat te r  

a l l  o f  which has been considered in  the formulat ion o f  th is  

judgment .    

17.  

The Court  is  going to star t  wi th  the f i rs t  issue,  re la t ing to  

whether  the p la in t i f f  is  obl iged to prove a cancel la t ion of  

the cont ract  wi th  Soundr i te .   The Court  would l ike to  read 

the requi rements  of  paragraph 5 of  the Performance 

Guarantee in to the record,  and these state the fo l lowing :    10 

 “Subject  to  the guarantor ’s maximum l iab i l i t y  referred  

to in  1 ,  the Guarantor  undertakes to pay the employer  

the guaranteed sum of  the fu l l  outstanding balance 

upon receipt  o f  a  f i rs t  wr i t ten  demand f rom the 

employer  to  the Guarantor  at  the Guarantor ’s physica l  

address cal l ing up th is  Performance Guarantee,  such 

demands stat ing that :  

5 .1  The Contract  has been terminated due to the  

Contractor ’s  defaul t  and that  th is  Performance 

Guarantee is  ca l led up in  terms of  5 ;or  20 

5.2     A  provis ional  or  f ina l  sequest rat ion or  

l iqu idat ion order  has been granted against  the 

Contractor  and that  the Performance Guarantee 

is  ca l led up in  terms of  5 ;  and 

5.3  The aforesaid wr i t ten demand is  accompanied 
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by a copy of  the not ice of  determinat ion and or  

the provis ional  f ina l  sequest rat ion order ,  and /or  

the provis ional  l iqu idat ion order . ”    

 
18.  

I t  is  c lear  that  paragraph 5.2 in  re lat ion to th is  Guarantee 

does not  f ind appl icat ion in  the mat ter  before Court .   The 

Court  again emphasise s the pr inc ip le of  autonomy in  that  i t  

is  important  in  the context  of  these Guarantees,  wi th  the  

case law being amply c lear  and wi th both par t ies  making 10 

reference thereto.    

19.  

The Guarantee operates independent ly  f rom any under ly ing 

cont racts.   To suggest  that  the cont ract  was not  cancel led  

as a l leged by the defendant ,  is  to  the Court ’s mind,  by  

necessi ty  to  c la im f raud on the par t  o f  the p la int i f f .   The 

p la int i f f  has ,  in  compl iance wi th paragraph 5  of  the 

Guarantee,  conf i rmed cancel la t ion  of  the cont ract  on  the  

basis of  defaul t  o f  the cont ractor .   Fur ther ,  a  cer t i f icate of  

complet ion which  is  to  be found on CaseLines at  sect ion 9,  20 

i tem 32 would to  the mind of  th is  Court ,  make i t  abundant ly  

c lear  that  the cont ract  wa s indeed cancel led as the  work in  

quest ion,  which is  descr ibed s imi la r ly  in  th is  cer t i f ica te ,  was 

per formed by a  d i f ferent  cont ractor ,  namely Cer imele-

Mantombana jo in t  venture.   The cer t i f icate refers to  a  

d i f ferent  cont rac t  number,  that  being T2017 -11.   The 
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reasonable,  rat ional  conclusion that  the Court  can reach,  

bear ing in  mind the fact  that  the d i f ferent  cont ract  referred  

to there in descr ibes the same work  as that  descr ibed under  

contact  T2015-03 for  which the Per formance Guarantee was 

issued -   the only conclusion the  Court  can reach in  th is  

regard is  that  the cer t i f icate of  complet ion re la tes to  

another  cont ract  and in  re lat ion  to work  per formed by 

another  cont ractor .    This i s  support ive of  the content ion by  

the p la int i f f  that  the cont ract  was indeed cancel led.   This is  

now stated for  the sake of  completeness,  that  the Court  10 

again must  re inforce the recogni t ion of  the autonomy of  the  

Guarantee i tse l f ,  and the Guarantee i tse l f  does not  requi re  

proof  of  cancel la t ion.   

20.  

To the Court ’s mind,  the defendant ’s  scope to d ispute the  

cancel la t ion would be l imi ted  to  a c la im of  f raud on the par t  

o f  the p la int i f f ,  f raud which is  most  cer ta in ly  not  p leaded  

and at  the request  of  c la r i f ica t ion by th is  Court ,  the  

defendant  conf i rm ed is  not  c la imed.   The Court  cannot  take 

the inqui ry any fu r ther  in  re lat ion to th is .    20 

21.  

Moving on to the next  issue in  need of  address or  in  need of  

f ind ing,  i s  whether  the defendant  was re leased f rom l iab i l i t y  

when the complet ion cer t i f icate was issued  or  whether  th is  

can resul t  in  defendant  escaping l iab i l i t y  on th is  
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Performance Guarantee.   Defendant  contends that  the 

Complet ion Cert i f icate issued to another  cont ractor ,  

conf i rming complet ion of  work per formed under a d i f ferent  

cont ract ,  re leases i t  f rom l iab i l i t y .   The Court  has a l ready 

noted that  the Complet ion Cert i f ica te per ta ins to  a cont ract  

number T2017-11,  a d i f fe rent  cont ract  to  that  which the  

Performance Guarantee in  quest ion per ta ins to .   In  th is  

regard,  i t  is  somewhat  mischievous of  the defendant  to  then 

suggest  that  the one can have a bear ing on the other .    The 

Court  s imply cannot  accept  th is  to  be the case.    10 

22.  

I f  one was to fo l low th is  t ra i l  o f  thought  th rough to  i t s  

conclusion,  i t  would mean that  any employer  const ra ined to  

cancel  a cont ract  due to the defaul t  o f  a  cont ractor ,  and 

who then subsequent ly  employs an a l te rnat ive cont ractor  to  

complete the uncompleted work,  would be precluded f rom 

cla iming on a Performance Guarantee based on the  

defaul t ing cont ractor .   The Court  can f ind  no log ic  in  th i s  

t ra in of  though t .  I t  f l ies in  the face of  the very purpose of  a  

Performance Guarantee and what  i t  seeks to achieve.    In 20 

any s i tuat ion where a cont ractor  defaul ts  and the s lack is  

then p icked up by another  contactor  at  a  la ter  s tage,  the  

employer  would then be unable to  ca l l  up per fo rmance or  

should I  say  cal l  up payment  on a Performance Guarantee.   

The Court  cannot  accept  such not ion and f inds that  the 
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Complet ion Cert i f icate as uploaded to CaseLines has no 

bear ing on the defendant ’s  l iab i l i t y  under th is  Guarantee in  

quest ion.    

23.  

In  re lat ion to the issue of  the Performance Guarantee being 

returned to the defendants,  the Court  f inds that  there is  

suf f i c ient  compl iance on the par t  o f  the p la int i f f  to  sat is fy  

what  is  requi red in  order  fo r  i t  to  ca l l  up payment  on the 

Guarantee.   In  th is  regard the P la int i f f  d id  two th ings .  

Fi rs t ly ,  i t  tendered return of  the  Guarantee and secondly,  i t  10 

returned the Guarantee to the defendant ’s  o f f ices fo r  

inspect ion or  the defendants at torneys fo r  inspect ion.    

Whi le  tender of  re turn of  the Guarantee may not  sa t is fy  the 

requi rements under paragraph 5,  presentat ion  by the  

p la int i f f  o f  the Guarantee at  the of f ices of  the defendant  or  

defendants at to rneys most  cer ta in ly  const i tu ted a  return.   

The defendant  was a l ready p laced in  possession of  a  copy 

of  the document ,  and i t  was returned to i ts  of f ices a lbei t  for  

inspect ion.   The Court  on consider ing the papers in  the  

mat ter ,  the heads of  a rgument  by the par t ies,  and the  20 

arguments presented ,  f inds that  such return sat is f ies what  

is  requi red under paragraph 9 of  the Guarantee,  and what  i s  

requi red fo r  payment  under the Guarantee.    
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24.  

The next  issue ,  re lat ing to the cont ract  va lue as ment ioned 

in  paragraph 40 of  the defendants ’  heads of  a rgument  

needs to be addressed by th is  Court .   The Court  again  

re inforces that  the Performance Guarantee operates  

independent ly  of  the under ly ing cont racts.   This Cour t  is  not  

p laced to delve in to the under ly ing cont rac t .  I t  is  10 

const ra ined to de termine defendant ’s l iab i l i ty  based on the  

Guarantee,  independent ly .   Again,  argument  that  the  

Guarantee refers  to  a d i f ferent  cont ract  o r  work cannot  be  

susta ined.   The works refer red to in  the Guarantee re late to  

cont ract  T2015-03.   I t  is  per t inent  to  note,  and the Court  

does note ,  that  the le t ter  of  award found under the  

p leadings sect ion 001 on CaseLines as i tem 3 ,  being  

Annexure A1,  s imi lar ly  s tates the cont ract  number to  be 

T2015-03,  and l i s ts  the same work as fo l lows,   

 “Const ruct ion of  a  10 k i lometre  long 450 by 450 20 

mi l l i l i t re  d iameter ,  raw water  steel  p ipel ine f rom 

Gaywood area to Greytown Water Works. ”    

 

25.  

There can be absolute ly  no confusion or  doubt  that  the 

award and the work cont racted is  the same cont ract  for  
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which the Guarantee was issued.   The Court  s imply  cannot  

be p laced to delve in to what  may or  may not  have 

t ranspi red or  agreed to resul t  in  the Guarantee sum under  

the Guarantee being d i f ferent  to  tha t  set  out  on the award.    

26.  

The Court  cannot  f ind support  for  the defendant ’s  

content ion that  there is  any uncerta inty or  ambigui ty  in  th is  

mat ter .   The Court  fur ther  cannot  f ind on the basis  of  any 

defences or  content ions put  fo rward by the defendant  that  i t  

is  not  l iab le under  th is  Guarantee.    10 

27.  

In  re lat ion  to costs,  the Court  notes  the issue for  decis ion in  

th is  mat ter ,  o r  the issues for  decis ion in  th is  mat ter  are not  

new,  nor  are they overwhelming compl icated wi th these 

types of  per formance guarantee s having come before the  

Court  repeatedly.   The Cou rt  does not  go so fa r  as to  

suggest  that  senior  counsel  was misplaced.   The 

content ions of  the  Court  are ref lected in  the award made fo r  

costs.    

28.  20 

Af ter  carefu l  considerat ion of  the  heads of  argument  and 

the arguments put  forward by both  p la int i f f  and defendant ,  

a f ter  considerat ion of  the case law and af te r  perusa l  o f  the  

documentat ion that  has been made avai lab le to  th is  Court ,  

the Court  makes the fo l lowing order ,  






