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NICHOLAS, AJA:

The two appellants, Mr E P Oosthuizen and Mr W
J M van den Bergh, were the respective defendants in two
actions brought in the Witwatersrand Local Division by
standard Credit Corporation Ltd ("Standard Credit™).
The actions were consolidated, together with similar
actions brought against Messrs Strydom and De Kock. At
the pre-trial conference all the parties agreed in terms
of Rule 33(1) of the Uniform Rules of Court upon a
written statement of facts in the form of a special case
for the adjudication of the court. The actions against
strydom and De Kock were settled before the trial, but
the proceedings against Oosthuizen and Van den Bergh
continued. In the actions, which were based on lease
agreements relating to mini-buses, Standard Credit

claimed the balances alleged to be owing under the




B ]

respective agreements. The defence in each case was
that the lease agreement was illegal as being contrary
to the provisions of the Credit Agreements Act 75 of
1980 ("the Act") and was consequently null and void.
The trial judge (CLOETE AJ) found in favour of Standard
Credit in each case. The judgment has been reported

under the name of Standard Credit Corporation Ltd v

Strydom & Others 1991(3) SA 644(w), and I shall

refer to it as "the reported judgment". The terms of
the order granted are set out at 654 C-F.

With the 1leave of the court a quo the
appellants now appeal to this court. The issues relate
solely to questions of law. I shall accordingly set
out only the facts which relate to Qosthuizen's case.

A prominent feature in the stated case was a

scheme called the "Sampson Beck Scheme", which was




described as follows:

"1.

Sampson Beck (Pty) Ltd ('Sampson Beck'} is a
company incorporated and registered in South
Africa of which one CAREL CHRISTIAAN VAN DYK
("van Dyk") was the sole shareholder and
director at all material times and in
particular, during 1985.

The general purport of the scheme operated and
administered by Sampson Beck involved the
using of creditworthy c¢lients in order to
cbtain finance for mini-buses from financial
institutions, which mini-buses were intended
for use by ©black taxi operators. The
description of the scheme set out hereunder is
intended to describe the scheme generally, and
does not purport to describe the numerous
variations and exceptions to the general
scheme,

Sampson Beck either approached members of the
public (hereinafter referred to as 'the
client' or 'the clients') or was approached by
the clients, to use the clients' names for the
financing of mini-buses.

The client would sign a written application
form for credit to the financial institution,
which application form was usually completed

on the client's behalf. Such a form
contained, inter alia, the following
information:

the description o©of the goods to be
leased/purchased; the personal
particulars of the applicant and his




credit references.
The application form would bear no mention of
the involvement of Sampson Beck or the taxi
operator. The application form would be
presented by van Dyk or a staff member of
Sampson Beck to the client for signature.
Thereafter the application form would find its
way to the financial institution, which would
be ignorant of the involvement of Sampson
Beck.
Once the financial institution approved the
application, the c¢lient would conclude a
credit agreement with the financial
institution in terms whereof the financial
institution would either sell or lease the
mini~-bus to the c¢lient. Simultanecusly with
the signing of the credit agreement, the
client would sign a debit order form, which
formed part of the agreement, authorising the
financial institution to draw against his bank
or building society account the amounts Adue
in terms of the credit agreement.
The client would conclude a contract with
Sampson Beck in terms whereof the client would
give possession and contrel of the mini-~-bus to
sampson Beck in order that Sampson Beck could
make it available for use by a taxi operator
nominated by Sampson Beck and Sampson Beck
undertook to pay to the client a monthly
commission and to make all payments due in
terms of the credit agreement to the financial
institution. Copies of typical agreements are
annexed hereto marked 'Al' and ‘'A2'. The
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14.

sole purpose for the client concluding the
credit agreement with the financial
institution was in order to give possession
and control of the mini—bus to Sampson Beck as
aforesaid.
The mini-bus would be placed in the possession
of a taxi operator.
The initial rental/payment as set out in the
credit agreement would be paid to the
financial institution.
The financial institution would pay the
purchase price of the mini-bus to the dealer.
Sampson Beck would enter into some agreement
with the taxi operator in terms whereof
Sampson Beck would make the mini-bus available
to the taxi operator. A copy of a typical
agreement is annexed hereto, marked 'A3',
Sampson Beck would receive payment of rentals
from the taxi operator in terms of the
aforesaid agreement, from which it would pay:
(a) the rental or instalment due to the
financial institution, either directly or
via the bank account of the client;
{(b) the client’s commission as aforesaid, on
a monthly basis;
(c) the insurance premiums in respect of the
vehicle; and
(d) an administrative fee to itself.
The scheme commenced in about 1983. For
several years, by and large, Sampson Beck
fulfilled its obligations towards the
financial institutions and the clients.
Gradually, Sampson Beck fell into arrears with
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the payment of rentals and instalments, which
progressed to a stage where Sampson Beck was
nc longer able to meet its financial
commitments.

The agreements hereinafter referred to,
between the Plaintiff and the sSecond and Third
Defendants, were, unbeknown to the Plaintiff,
part of the aforesaid Sampson Beck scheme."

The agreed facts relating to the case of

gtandard Credit Corporation Ltd v Qosthuizen were the

following:

"16.

17.

18.

The Plaintiff is STANDARD CREDIT CORPORATION
LIMITED a company duly incorporated and
registered in accordance with the laws of the
Republic of scuth Africa, which has its
principal place of business at Standard Bank
House, 6 Simmonds Street, Motortown,
Johannesburg, and which carries on business as
a registered general bank through wvarious
branch offices,

The Second Defendant is ESIAS PHILLIPPUS
QOSTHUIZEN, an adult male senior =sales
representative for Metro Cash and Carry, of
Plot 55, Eljeesee, Tarlton, Krugersdorp.

On the 14th May 1985 the B8econd Defendant
signed a document  called a 'Finance
Application’, a copy of which is annexed
hereto, marked 'Bl'. The said application
was considered and approved by the Plaintiff,
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23.

24.

25.

On the 15th May 1985 the Second Defendant
signed a document termed a ‘Lease Agreement’,
as lessee in the space provided therefor on
the face of the document. A copy of the
agreement is annexed hereto, marked 'B2°.

The terms and conditions are printed on the
reverse side of the lease agreement and are
incorporated herein by reference.
Simultaneously with the signing of the lease
agreement, the Second Defendant signed a debit
order form, which formed part of the lease
agreement, authorising the 1lessor and/or its
cessionary to draw against his bank account
the amounts due in terms of the lease
agreement.

The lease agreement relates to a 1985 Toyota
Hi-Ace micro-bugs 16 seater motor vehicle.

The lease agreement, incorporating the debit
order form, duly signed by the lessee, was in
fact delivered to the 1lessor and was
thereafter signed by the lessaor and the lease
agreement was accordingly duly concluded
between the parties.

The lessor performed its obligations in terms
of the agreement of lease by giving delivery
of the vehicle to a person nominated by the
Second Defendant's agent and the parties are
agreed that such delivery constituted
performance of the lessor's obligations.

The initial rental in terms of the agreement
was paid by the Second Defendant to the lessor
and/or the Plaintiff and the initial rental
was refunded to the Second Defendant by
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29.

Sampson Beck.

On the 21st May 1985 the lessor ceded to the
Plaintiff, which accepted such cession, all
right, title and interest in and to the
agreement of lease.

various rentals were paid to the Plaintiff,
either by way of a debit order or in some
other form, under the account number allocated
to the transaction, and were in fact received
by the Plaintiff. The Second Defendant's
account was accordingly debited each month
with the apprepriate amount representing the
rentals, and Second Defendant was reimbursed
in some of these payments by Sampson Beck.
At some stage after the commencement of the
lease agreement Sampscn Beck paid the rentals
directly to the Plaintiff either by way of
debit order or in some other form.

The Second Defendant was entitled to receive a
monthly commission from Sampson Beck of R75,00
per month for the first two years and R100,00
per month thereafter, in terms of the Second
Defendant's oral contract with Sampson Beck,
the terms of which were approximately the same
ag 'Al' and 'A2'. He in fact received R75,00
per month for the first two years and R100,00
per month thereafter until October 1988.

In breach of the lease agreement the Second
Defendant failed to pay certain rentals on due
date and consequently fell into arrears,
entitling the Plaintiff (subject to the
contentions set out below) to an acceleration
of payments.




e

be

30.

31.

32.

"49,

50.

51.

10

The outstanding balance in terms of the lease
agreement is R9 944,66.

The Second Defendant is entitled to a
reduction of finance charges in the amount of
R997,82.

In the premises the Second Defendant is
indebted to the Plaintiff (subject to the
contentions set out below} in the sum of
R8 946,84, together with interest thereon at
the rate of 27% per annum compounded monthly
from the 24th October 1989 to the date of

payment and costs of suit on the attorney and
client scale."”

The guestions of law in dispute were stated to

Whether the aforesaid 1lease agreements are
governed by the provisions of the Credit
Agreements Act No. 75 of 1980.

Whether a contravention of Section 6(6) of
the Credit Agreements Act No. 75 of 1980
renders an agreement subject to the provisions
of the said Act invalid or merely constitutes
a criminal transgression.

Whether the exemption created by Regulation 4
of the Regulations promulgated under
Government Notice No. R401 dated 27th February
1981, as amended, is applicable in the case of
the Second and Third Defendants,”
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The gquestion in para 49 is basic to the
decision of the appeal. For present purposes it may be

reformulated as follows:

“"Whether the provisions of the Act applied to the
lease agreement which is Annexure B2 to the stated
case."

(Annexure B2 is hereinafter referred to as "the Lease
Agreement.” The various annexures to the stated case
are not attached to this judgment.)

S 2(1) of the Act provides:

"2. (1) The provisions of this Act shall apply to
such credit agreements or categories of credit
agreements as the Minister may determine from time
to time by notice in the Gazette: Provided that
the Minister shall not have any power to apply such
provisions to credit agreements in terms of which -
(a) a person purchases or hires goods for the sole
purpose of selling or leasing them or using
them in connection with mining, engineering,
construction, road building or a manufacturing
process;
(b} the State is the credit grantor."
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S 3(1} of the Act provides that the Minister

may by regulations in the Gazette inter alia

"{a) prescribe the maximum period within which the
full price under a credit agreement shall be paid;
{b}) prescribe the portion of the cash price or any
other consideration which shall be paid or
delivered as an initial payment or initial rental
in terms of a credit agreement."

There are accordingly three parts to the
enguiry:

(a}) Whether +the 1lease agreement 1is "a credit
agreement” within the meaning of the Act;

(b) Whether it 1s an agreement in a category as
determined by the Minister by notice in the
Gazette; and

(¢} Whether it is an agreement referred to in para
(a) of the proviso to s 2(1).
The answers depend on the application of the

relevant statutory provisions to the facts existing at




the time of the conclusion of the agreement. The

~question whether the provisions of the Act apply to a

particular credit agreement must be ascertainable before
it i®s concluded, for it is only when that question has
been determined that the parties are in a position to
decide whether it is necessary that the agreement
should comply with any regulations made by the Minister
under s 3(1) of the Act. It follows that it is only
those facts which are available to both parties which
can be relevant. Facts known to one party only and not
disclosed to the other do not enter the picture.

I deal in turn with each of the limbs of the
enquify.

(a) One of the meanings of "credit agreement”
in s 1 of the Act is '"(a) a credit transaction or a

leasing transaction", and '"leasing transaction” is
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defined as meaning:

"...a transaction in terms of which a lessor leases
goods to a lessee against payment by the lessee to
the lessor of a stated or determinable sum of money
at a stated or determinable future date or in whole
or in part in instalments over a period in the
future, but does not include a transaction by which
it is agreed at the time of the conclusion thereof
that the debtor or any person on his behalf, shall
at any stage during or after the expiry of the
lease or after the termination of that transaction
become the owner of those goods or after such
expiry or termination retain the possession or use
or enjoyment of those goods."

Plainly the Lease Agreement was a credit

agreement as defined.

(b) There were published in the Government
Gazette of 27 February 1981 Government Notices Nos R401
and R40Z. In No R402, the Minister, acting in terms of
s 2 of the Act, prescribed that the provisions of the
Act should apply to any -

"(2) leasing transaction in respect of any of the
goods listed in Annexure A (to the Notice)."
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In No R401, the Minister promulgated regulations in
terms of s 3 of the Act. They provided in Regulation 2
that all credit agreements entered into in respect of
the goods listed in column 1 of Annexure A should comply
with the provisions in regard to -

“{a) the maximum period within which the full price
under such credit agreements shall be paid, as
prescribed in column 3 of that Annexure;

(b) the portion of the cash price or any other
consideration which shall be paid or delivered
as an initial payment or initial rental in
terms of such credit agreements as prescribed
in column 2 of that Annexure."”

The 1lists of goods in Annexure A to No R402 and in

Annexure A to R401 were identical. The following is an

extract from Annexure A.
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Column 1 Columnn 2

Column 3

Portion of

Pericd of

the cash payment
Goods price
Per cent Months

from date
of delivery

19. Mechanically propelled

motor vehicles not subject to

the provisions of paragraph 20
including any commercial vehicle
irrespective of whether such

motor vehicle is subsequent to

the manufacture thereof egquipped,
constructed or adapted for the
conveyance of persons, but excluding
tractors, harvesting machinery,
agricultural machinery and imple-

ments and irrigation machinery... 30
20. Mechanically propelled road
passenger motor vehicles designed

to seat not more than 15 persons
including motor—-cycles and motor-
tricycles.....cv i errnonecnes 20

36

42

The subject-matter of the Lease Agreement, a

"Toyota Hi-Ace Micro Bus 16 seater", is covered by item
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19 of Annexure "A" to the regulations in Notice R401.
It is a mechanically propelled motor vehicle designed to
seat more than 15 persons, and is hence not subject to
the provisions of item 20.

(c) On this 1limbk of the enqguiry, Standard
Credit's contention is that the Act did not apply to the
Lease Agreement because it fell within proviso (a) to s
2(1) of the Act. The trial judge agreed with this
contention (at 652 B}, and accordingly found that the
lease agreements concluded by the respective defendants
were not subject to the provisions of the Act. The
appellants challenge this finding.

The narrow gquestion 1is whether the Lease

Agreement is a credit agreement in terms of which

Ocosthuizen hired the vehicle for the sole purpose of

leasing it (in the Afrikaans version ‘“ingevolge
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waarvan").

The phrase in terms of is one which is in

common use. It was argued on behalf of Standard Credit
that in addition to its ordinary meaning it has a wide

meaning - namely, pursuant to or in accordance with, and

that in the proviso it bears the wide meaning. In my

opinion, the three phrases in terms of, pursuant to, and

in accordance with are synonyms with slightly different

shades o©of meaning. One or other may be appropriate
depending on the context, but essentially they do not
differ in meaning. The dictionary meaning of the

phrase pursuant to is "consequent on and conformable

to", and that of in_ accordance with is "in conformity

with". Similarly in terms of contains the idea of "in

conformity with".

The difficulty in the present case as I see
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it, is not in regard to the meaning of the expression,
but in regard to what are the possible sources of
information for determining whether the purpose stated

in s2(1)(a) is in terms of a credit agreement. One

obvious source is the agreement itself. Another
possible source is evidence of circumstances prevailing
at the time of the conclusion of the agreement from
which a tacit or implied term may be inferred. There
may be other possible socurces, but it is manifest that
evidence as to a purpose of the le;see which was
unexpressed and unknown to the lessor at the time of the
contract, cannot be a source of information relevant to

the question whether there was a purpose in terms of the

agreement. Similarly evidence relating to the post

contractum conduct of one of the parties would be

irrelevant. Compare what VAN DEN HEEVER JA said in Van
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der Merwe v Viljoen 1953(1) SA 60(A) at 65 C-E:

"Dit is...duidelik dat 'n hof geregtig is om ['n
stilswyende beding] te presumeer slegs indien hy
vrywel noodgedwonge dit moet doen om die ooreenkoms
vatbaar te maak vir 'n redelike vertolking in die
omstandighede. Die uitdrukking 'stilswyende
beding' dui reeds daarop dat dit iets moet wees wat
die partye bedoel het, of geag moet word te bedoel
het, maar waaraan hulle geen uiting gegee het nie.
Gevolglik moet so 'n beding afgelei word van die
kontrak self en die omstandighede wat geheers het
by sy sluiting. Om dit af te lei van wat na die
kontraksluiting plaasgevind het sou wees om aan die
partye profetiese gawes toe te skrywe.”

In the judgment a gquo CLOETE AJ referred (at
652 C-D)} to para 7 of the stated case, from which, he
said, it appeared that the sole purpose of the
defendants in concluding the lease agreements was in
order to give possession and contrel of the mini-buses
to Sampson Beck so that they could be utilized in the
Sampson Beck scheme. That scheme involved the leasing of

the vehicles. The learned judge said that in his view
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it did not matter whether each agreement between the
defendant and Sampson Beck was itself an agreement of
lease or whethgr Sampson Beck was to c¢onclude an
agreement with a taxi driver in respect of each vehicle
as agent of each defendant or as a principal - in other
words, it did not matter whether the vehicles were
leased by the defendants directly or indirectly.
Standard Credit did not at any relevant time
have knowledge of the details or even the existence of
the Sampson Beck scheme. And I do not think that any
agreement concluded after the credit agreement, to which
Standard Credit was not a party, and to which it did not
consent and of which it had no knowledge, can have any
relevance in the ascertainment of the question whether

the purpose to rehire the vehicle was in terms of the

credit agreement. So far as Standard Credit was
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concerned any subsequent agreement was not only post

contractum but also res inter alios acta.

The stated case does not contain anything to
support a finding that the purpose stated in s 2(1)(a}
was in terms of the Lease Agreement. Indeed, so far
from being in conformity with 1it, the carrying out of
such a purpose would contravene one of the express
terms of the agreement. Clause 6 of the terms and
conditions printed on the reverse side of the Lease
Agreement provided that the lessee should not part with
the possession of the leased goods. Clause 12.1.2
provided that "An event of default shall occur if Lessee
- ... commits any breach of any of the terms or
conditions hereof..." Clause 12 provided further that
upon the happening of any event of default the Lessor

was entitled to immediately cancel the agreement, obtain
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possession of the goods and recover from the lessee
payment of all 'payables" which were in arrear at the
date of cancellation. The effectuation of a purpose
by the 1lessee to relet the goods would necessarily
involve parting with the possession of them and hence a
breach of the agreement.

The conclusion is that the Lease Agreement
was subject to the Act.

CLOETE AJ made only passing references to the
other two gquestions: it was unnecessary for him to
deal with them because of his finding on the first
question. It is now necessary to consider them.

As it stood before the substitution of a new
subsection (6) by s 5(b) of the Credit Agreements
Amendment Act 9 of 1985 (which came into operation in
December 1985), ss (6) of s 6 of the Act provided:

"(6) No person shall be a party to a credit
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agreement in terms of which the period within which

the full price is payable, exceeds the appropriate

prescribed periocd.”
In terms of the Lease Agreement, the "total collectable"
was payable -

"In 58 rentals of R572.,25 each falling due at

monthly intervals commencing 15/6/1985 and with a

final rental of R572.25 payable on 15/4/1990."
Under item 19 of Annexure A to the regulations
promulgated in No R.401, the prescribed period
appropriate to the vehicle which was the subject-matter
of the Lease Agreement was 36 months. There was
therefore a contravention of s 6(6) of the Act which

rendered the parties liable to the penalty laid down in

s 23, in terms of which -

"Any person who contravenes or fails to comply with
the provisions of this Act [which by definition
includes any regulation or notice made or issued
thereunder], shall be guilty of an offence and
liable upon conviction to a fine not exceeding
R5 000 or to imprisonment for a period not
exceeding two years or to both such fine and
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imprisonment."

The question then 1is whether this had the
result that the Lease Agreement was unenforceable.

The Act does not expressly say that the effect
of a contravention of = 6(6) is to invalidate the
transaction concerned. There is, however, "a well-known
rule of construction" to which FAGAN JA referred in

Pottie v Kotze 1854(3) SA 719(A) and which, he said at

724-5 -

"... is formulated as follows in Halsbury's Laws of
England (Hailsham ed.), vol. 31, par. 748, pp.
555, 556:
'Every transaction forbidden by a statute and
carried out in viclation of it is prima facie

illegal and therefore voild. An act for the
doing of which a penalty is imposed is a thing
forbidden."'"

The learned judge of appeal also quoted (at 725 B-D) the

following passage from the judgment of SOLOMON JA in

Standard Bank v Estate van Rhyn 1925 AD 266 :
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“"The contention on behalf of the respondent is that
when the Legislature penalises an act it impliedly
prohibits it, and that the effect of the
prohibition is to render the act null and void,
even if no declaration of nullity is attached to
the law. That, as a general proposition, may be
accepted, but it 1is not a hard and fast rule
universally applicable. After all, what we have
to get at is the intention of the Legislature, and,
if we are satisfied in any case that the
Legislature did not intend to render the act
invalid, we should not be justified in holding that
it was. As Veoet (1.3.16) puts it - ‘but that
which is done contrary to law is not ipso jure null
and void, where the law is content with a penalty
laid down against those who contravene it.' Then
after giving some instances in illustration of this
principle, he proceeds: 'The reason for all this I
take to be that in these and the like cases greater
inconveniences and impropriety would result from
the rescission of what was done, than would follow
the act itself done contrary to the law."

The proper approach to the problem was described by

MILLER JA in Palm Fifteen (Pty) Ltd v Cotton Tail Homes

(Pty) Ltd 1978(2) sA 872(A) at 885 D-G:

"The prohibitions contained in para 5(1) [of
conditions of establishment of a township] are
reasonably clear. Moreover, they are couched in
negative terms {'no erf...shall be sold,
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transferred or built upon...') which is generally a
factor strongly indicative of an intention that
anything done in breach of the prohibition will be
invalid. (See Steyn Uitleg van Wette 4th ed at
201.) This, however, is no rule of thumb; the
subject-matter of the prohibition, its purpose in
the context of the legislation (or any provisions
having the force of law), the remedies provided in
the event of any breach of the prohibition, the
nature of the mischief which it was designed to
remedy or avoid and any cognizable impropriety or

inconvenience which may flow from invalidity, are

all factors which must be considered when the
qguestion 1is whether it was truly intended that
anything done contrary to the provision in question

was necessarily to be visited with nullity..."
There can be no doubt as to the purpose

of the Hire-Purchase Act 36 of 1942 ("the 1942 Act")
which the Act repealed and replaced. Judges who have

referred to it speak with one voice.

In his introduction to the first (1942)

edition of Diemont's Law of Hire—Purchase, Mr Justice A
Centlivres, then a judge of appeal, said:

“"The Hire-Purchase Act, 1942, is an example of the
many attempts made by the Legislature to protect
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those whom it regards as incapable of protecting
themselves. The Chairman of the Ccivil
Imprisonment Committee, in giving evidence before
the Select Committee of the House of Assembly in
1939 on the subject of the Hire-Purchase Bill
introduced during that year, said:
'There can be no question that the evidence
put before us shows very clearly that very
many people are tempted to buy goods that they
cannot afford at all, because of the easy
terms of payment offered to them, or they are
tempted to buy goods at a far higher purchase
price than they can afford to pay’,
and the spokesman for the Government at the same
Select Committee said that certain people -
‘are losing money which they cannot afford to
lose and this is the fundamental reason for
the introduction of this hire-purchase
legislation. Something must be done to
protect the poorer people from the
conseguences of these transactions.'
The desire on the part of the Legislature to
protect the purchaser may therefore be regarded as
the principal reason for passing the Act but,
although this 1is so, the Act contains...some
provisions protecting the seller as well."

In Smit & Venter v Fourie & Another 1946

WLD 9 MILLIN J said at 13,

"It is very easy to see what mischief it was which
the Legislature intended to remedy. It was the
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mischief of poor persons being enticed into shops
and being so0ld goods of more or 1less value at
prices which they can ill-afford to pay and on
terms which are harsh and unconscionable, and it
was intended to give protection to such persons
against their own improvidence and folly."

In Rex v Ellinas 1949(2) SA 560(T) RAMSEBOTTOM J referred

at 566 to s 7 of the 1942 Act, which provided that no
agreement should have any force or effect unless a
minimum deposit was paid, and said,

"That provision clearly had in view an object of
public policy, namely, to discourage people from
buying goods for which they cannot afford to pay.
I have no doubt that if 1/10th of the purchase
price is not paid at the time an agreement is
entered into the agreement is null and void..."

In National Motors v Fall 1958(2) sSa 570 (E), DE
VILLIERS JP said at 571 G-H:

"I think it is clear that the Hire-Purchase Act, 36
of 1942 and the clauses therein, relevant to the
present enquiry, were passed with the view to
protecting purchasers of goods under hire-purchase
agreements against their own misplaced optimism in
their ability of keeping up with the payments of
the instalments and so becoming owners of the
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goods..."

Finally, in Coetzee v Impala Motors (Edms) Bpk 1962(3)

SA 539{T), BOSHOFF J made a statement (at 542 B-C) which

was approved and applied by this Court in Hire-Purchase

Discount Co (Pty) Ltd v Magua 1973(1) SA 609(A) at 614E,

namely,
"Die hoof oogmerk van die Huurkoopwet is om kopers
wat kontrakte sluit wat deur die Wet geraak word,
teen hulself en teen uitbuiting te beskerm.”
This remains an important purpose of the Act.
That being so, it is in the highest degree unlikely that
the Legislature in enacting s 6(6) was content with the
criminal sanction as sufficing to ensure compliance
with it.
The penalties provided in s 23 may deter some

who are minded to contravene s 6(6). The present case,

however, is one where the credit—-giver was not deterred,
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and the question is whether the Legislature could have
contemplated that in such a case the transaction would
have 1leqgal force. In my opinion it could not.
Recognition of the Lease Agreement by the court would
give legal sanction to the very situation which s 6(6)

was designed to avoid. (Cf Pottie v Kotze (supra)

at 726 in fin.) It would leave the lessee bound to a
transaction which the law prohibited. It is only if
the transaction is invalidated that a lessee in such a
case is protected from the consequences of entering into
the contract.

Counsel for Standard Credit referred to s 7(1)
of the 1942 Act, which provided;

“"7(1) No agreement in respect of the sale of a
movable shall be of any forxrce or effect -

(a) Until at 1least the appropriate prescribed
portion of the cash price of such movable or,
if no such portion has been prescribed, at

least one-tenth of such price has been paid,
and
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(b) unless the period within which the full price
is payable, does not exceed the appropriate
prescribed perieod (if any)."

(My emphasis.)

He submitted that in enacting s 6(6) of the Act in terms
which wunlike s 7(1) did not expressly nullify the
transaction, the 1legislature showed a change of
intention; and that, whereas s 7(1) of _the 1942 Act
rendered the transaction of no force or effect, the
prohibition in s 6(6) of the Act was directed against
persons, who if they contravened it committed an
offence, and not against the transaction, which remained
valid,

I do not think the submission well-founded.
There is no change in purpose or policy manifest in the
Act, and there does not appear to be any reason why the

Legislature should have wished to make any change from
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the position under the 1942 Act. A possible
explanation for the difference in wording may be the
fact that the Act is differently structured. The 19542
Act itself dealt with the minimum deposit and the
period within which the full price was payable. Under
g 2(1) of the Act these matters were left to be dealt
with by regulation. In these circumstances a provision
in the same terms as 8 7 of the 1942 Act would have
been inappropriate.

An indication that the Legislature's purpose
was unchanged is provided by the wording of s 5(2), in

terme of which -

"5(2) No person shall be a party to a credit
agreement which does not comply with a reguirement
referred to in subsection (1): Provided that a
credit agreement which does not comply with any
such requirement shall not merely for that reason
be invalid." (My emphasis)
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(Ss (i) gsets out requirements regarding the form and
content of credit agreements). The absence of such a
provisc in ss 6(6), which hegins with the same words
as 8 5(2) ("No person shall be a party to a credit
agreement...") indicates an intention that an agreement
which contravenes its regquirements shall merely for that
reason be invalid.

On behalf of the respondent reliance was

placed on a statement in De Jager, Credit Arrangements

& Finance Charges, at 32 that "Greater injustice would

probably flow from nullification than from allowing the
term or contract to remain valid." The learned author
does not provide any justification for this statement,
and none suggests itself.

The conclusion in regard to the second

question is therefore that a contravention of s 6(6) of
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the Act renders invalid an agreement to which the Act
applies.

The third question is whether the exemption
created by regulation 4(2) of the regulations
promulgated under Notice No R 401 is applicable to the
Lease Agreement. That regulation provides:

"4(2) In the case of a leasing transaction in
respect of any of the goods listed in items 19 and
20 of column 1 of Annexure A, the conditions laid
down in regulation 2 shall not apply to such
leasing transaction -

(a) if payments in terms of the transaction are
amounts allowed to be wholly or partly
deducted from or set off against the taxable
income of the credit receiver under Part I of
Chapter II of the Income Tax Act, 1962 (Act 58
of 1962)."

Counsel for Standard Credit accepted the

correctness of the judgment in Santam Bank Ltd v Voigt

1990(3) SA 274(E) at 279 B-D, where it was decided that,

in a case where a party seeks to rely on the exceptions

T SR et e ey s -
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contained in reqg 4, such party bears the onus of proof.

The Lease Agreement is a "leasing transaction"
as described in reg 4(2), and the question is whether
the condition set out in para (a) was satisfied. The
"payments" referred to in the regulation are payments in
terms of the Lease Agreement. As at the date of the
agreement those payments wefe to ke made in the future,
and the question whether they would be deductible also
related to the future. Nevertheless, counsel accepted
(correctly, in my view) that the date for determining
whether regqulation 4(2) does or does not apply is the
date of the transaction. In conseguence, evidence of
any facts which occurred, or any situation which arose,
after that date is irrelevant.

It is common cause that for the purpose of

applying reg 4(2) the Lease Agreement must be considered
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not in isolation, but in its setting as a transaction
which was part of the Sampson Beck scheme.

It is apparent from the stated case that it
was contemplated in the Sampson Beck scheme that "the
client” would not make payments to the financial
institution. See para 7 of the stated case ("...Sampson
Beck undertook to make all payments due in terms of the
credit agreement... to the financial institution"); and
para 12 {("Sampson Beck would receive payment of rentals
from the taxi operator in terms of the aforesaid
agreement, from which it would pay: (a) the rental or
instalment due to the financial institution, either
directly or via the bank account of the client..."). It
was also agreed that if the client did make payments he
would be reimbursed by Sampson Beck, and that he would

be indemnified by Sampson Beck in respect of liabilities
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incurred by him under the Lease Agreement,
S 11 of the 1Income Tax Act 58 of 1962

provides:

"11. For the purpose of determining the taxable

income derived by any person from carrying on any

trade within the Republic, there shall be allowed
as deductions from the income of such person so
derived -

(a) expenditure and losses actually incurred in
the Republic in the production of the income,
provided such expenditure and losses are not
of a capital nature."

S 23(c) provides that -

"23. No deductions shall in any case be made in

respect of the following matters, namely —

(c) any loss or expense, the deduction of which
would otherwise be allowable, to the extent to
which it is recoverable under any contract of
insurance, guarantee, security or indemnity."

Counsel for Standard Credit sought to rely on

the statement in Caltex 0il (8A) Ltd v Secretary for

Inland Revenue 1975(1) SA 665 (AD) at 674 D-F that

"The expression 'expenditure actually incurred' in
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section 11(a) does not mean expenditure actually
paid during the year of assessment, but means all
expenditure for which a liability has been incurred
during the year, whether the liability has been
discharged during that year or not. (Port
Elizabeth Electric Tramway Co Vv _Commissioner of
Inland Revenue, at p. 244)".

Regulation 4(2)(a) refers, however, to "payments", which
connotes payments actunally made and does not include
unpaid liabilities. Payments of rentals due under the
Lease Agreement made by a third party would not be
deductible from the taxable income of the credit
receiver. And if any payments should in fact be made by
the lessee, they would not be deductible if they were
"recoverable under any contract...of indemnity". There
was some debate during the argument as to the meaning of
"recoverable". In its ordinary sense the word means

"capable of being sued for". (Cf sShell Southern Africa

Pension Fund v Commissioner for Inland Revenue 1982(2)
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SA 541(C) at 545). It was argued on behalf of Standard
Credit, however, that in the context of s 23(c) of the
Income Tax Act it means in fact recoverable. It was
submitted further that the appellants bore the onus of
proving that any payments made by them were in fact
recoverable from Sampson Beck or Van Dyk in that sense;
and that they failed to place any facts in this regard
before the court a guo.

It is unnecessary to decide whether in the
context of s 23{¢) '"recoverable" bears the meaning for
which counsel for Standard Credit contended. I shall
assume that it does.

In regard to the onus, it was submitted that
because the effect of s 23(c) is to create an exception
to the general rule stated in s 11(a), it was for the

appellants to prove it. This submission rests on a
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misconéeptian of the relation between s 11 and 23 of the
Income Tax Act. S8 11{a) provides positively and in
general terms in the case of a person deriving income
from the carrying on of a trade within the Republic,
what expenditure and losses shall be allowed as
deductions from income so derived in order to determine
his taxable income. § 23 prescribes what deductions
may not be made in the determination of taxable income.
It is generally appropriate to consider whether or not a

deduction is permitted by s 11 (a) and whether or not it

is prohibited under s 23(c). (Cf CIR v_Nemojim (Pty)

Ltd 1983(4) SA 935(A) at 946 E - 947 A). This is the
appropriate procedure to follow in considering whether
the condition set out in para (a) of reg 4(2) has been
satisfied. This refers to payments which are allowed

to be deducted under Part I of Chapter II of the Income
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Tax Act. Part I includes both sections 11 and 23.
standard Credit therefore bears the onus of showing not
only that a deduction is allowable under s 11(a), but
that it is not prohibited under s 23(c).

The facts set out in the stated case afford no
basis for a finding that as at the relevant date Sampson
Beck would not honour 1its indemnity or that the
contemplation that it would do so was unfounded. It is
irrelevant that Sampson Beck was ultimately unable to
meet its financial commitments,

I am accordingly of the view that the
condition in para (a) of reg 4(2) was not satisfied.

Thus, all three of the questions raised in the
stated case are answered in favour of the appellants and
the appeal will accordingly be upheld.

The following order is made:
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(a) The appeal is allowed with costs.

(b) The order of the court a quo is set aside and the

following order is substituted:

"The Plaintiff's claims are dismissed with costs."

NICHOLAS, AJA

SMALBERGER, JA - CONCURS



