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BARNES, AJ :  This is  an appl icat ion to set  as ide the sale in  

execut ion of  an immovable proper ty,  namely:  Er f  2[…],  Bi rch 

Acres,  Ext  17,  Kempton Park.  In  what  fo l lows,  I  wi l l  re fer  to i t  

s imply as “ the proper ty. ”  

 

There is  no appearance by the Appl icant  despi te proper  not ice of  

the set  down of  the mat ter  for  today.  In th is  regard there is ,  on the 

papers before me,  a return of  serv ice f rom the sher i f f  which 

conf i rms that  the not ice of  set  down for  today was served on the 

Appl icant .   

 

 In  addi t ion to th is ,  I  have been d i rected to an emai l ,  

(us ing the emai l  addresses that  have been ut i l ised by the par t ies  

to th is  l i t igat ion by agreement) ,  advis ing the Appl icant  of  today’s  

set  down.   

 

 Before deal ing wi th the present  appl icat ion,  i t  is  

necessary to refer  to the h istory o f  th is  l i t igat ion,  which began as 

far  back as 2008,  and is  character ised by some very t roubl ing 

features.   

 

On 11 June 2008 defaul t  judgment  was granted against  the 

Appl icant  and the Thi rd Respondent  jo int ly  and several ly  in  terms 

of  which,  in ter  a l ia ,  the proper ty was declared specia l ly  

executab le.  

 

 On 25 March 2010 the proper ty was sold in  execut ion.  On 

19 May 2010 the Appl icant  and the Thi rd Respondent  launched an 

appl icat ion for  rec iss ion of  the defaul t  judgment .  

 

 This wi l l  be referred to as “ the f i rs t  rec iss ion appl icat ion. ”  



The f i rs t  rec iss ion appl icat ion was postponed pending at tempts at  

set t l ing the mat ter.  This culminated in the conclusion of  a re-

payment  agreement  between the Fi rst  Respondent ,  on the one 

hand,  and the Appl icant  and the Thi rd Respondent ,  on the other,  

and the cancel la t ion of  the sale of  the proper ty.   

 

 In  the event ,  the Appl icant  and the Thi rd Respondent  

fa i led to honour the terms of  the re-payment  agreement ,  and the 

Fi rst  Respondent  brought  an appl icat ion in terms of  Rule 46(11) .  

On 29 July 2015 th is Court  granted that  appl icat ion and made an 

order  in  terms of  which the proper ty was put  up for  sale again.   

 

 To date the f i rs t  rec iss ion appl icat ion has not  been 

d isposed of  or  wi thdrawn by the Appl icant  and the Thi rd  

Respondent .  Notwi thstanding th is ,  17 February 2016 the Appl icant  

launched a second reciss ion appl icat ion ,  again seeking to set  

as ide the defaul t  judgment .   

 

The Appl icant  fa i led to prosecute the second reciss ion appl icat ion  

and i t  was set  down on a number of  occasions by the Fi rst  

Respondent ,  only to be postponed on every occasion at  the 

instance of  the Appl icant .  

 

 Eventual ly,  on the 23 Apr i l  2018,  the second reciss ion 

appl icat ion was d ismissed by th is  Court  wi th puni t ive costs.  

 

 Thereaf ter,  the necessary procedures were compl ied wi th 

and on 20 September 2018,  the proper ty  was sold in  execut ion to  

the Second Respondent .  On 19 June 2019 the present  appl icat ion 

to set  as ide the sale in  execut ion of  the proper ty  was launched.  

 

 The Appl icant  has taken not  a s ingle fur ther  step in 

re lat ion to the present  appl icat ion s ince i t  was launched over  f ive 

years ago.  Yet  again,  i t  fe l l  to  the Fi rst  Respondent  to set  the 



matter  down on numerous occasions in an at tempt  to d ispose of  

i t .  

 

 On 19 May 2022 the matter  came before th is Court  and 

the Appl icant  sought  a postponement .  The Court  granted the 

postponement  and ordered the Appl icant  to del iver  her  heads of  

argument  wi th in three days,  fa i l ing which her  c la im would be 

st ruck out  wi th puni t ive costs.  The Appl icant  fa i led to comply wi th  

that  order.   

 

Thereaf ter,  the mat ter  was again set  down on 18 November 2022 

at  the instance of  the Fi rst  Respondent .  The Appl icant  again 

sought  a postponement ,  th is  t ime on the grounds that  she had no 

legal  representat ion.  This Court  postponed the mat ter  sine d ie  

and afforded that  Appl icant  three days to obta in legal  

representat ion and f ive days to del iver  her  heads of  argument .  Yet  

again,  the Appl icant  fa i led to comply wi th th is  order.  

 

 The Appl icant  is  accordingly in  defaul t  of  both the 

aforesaid orders of  th is  Court ,  issued on 19 May 2022 and 18 

November 2022 respect ive ly.  

 

The present  appl icat ion has again been set  down at  the instance 

of  the Fi rst  Respondent .  There is  no appearance for  the Appl icant  

today.  As stated above,  I  am sat is f ied that  the Appl icant  has had 

proper  not ice of  today’s set  down and of  the fact  that  a puni t ive 

costs order  is  be ing sought  against  her.  

 

The h istory set  out  above c lear ly  demonstrates that  the Appl icant  

has l i t igated in bad fa i th.  She has over  many years launched 

appl icat ions and fa i led to take steps to prosecute them. Orders of  

th is  Court  afford ing the Appl icant  the indulgence of  a 

postponement  or  grant ing her  a f inal  opportuni ty  to del iver  heads 

of  argument  have been rout inely ignored.  This conduct  is  



unacceptable and warrants a puni t ive costs order  against  the 

Appl icant .   

 

In  the c i rcumstances,  I  make the fo l lowing order :  

 The appl icat ion to set  as ide the sale in  execut ion of  the 

immovable proper ty,  namely:  Er f  2[…],  Bi rch Acres,  Ext  17 in  

Kempton Park is  set  as ide.  

The Appl icant  is  to pay the costs of  th is  appl icat ion on the 

at torney and c l ient  scale.   

 
BARNES,  AJ 
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