o far

IN THE GSUPREME COQURT OF SOUTH AFRICA

Case o, 25291

APPELLATE DIVISION

In the matter between

MICHAEL GWALA +esevensssasnsansssnessss Flrst Appellant

OBED MKHWANAZIL ... .. viuiisueseaannnnsansaes Second Appellant
MPHLYPHELI NGCOBO ... ccuiveueennnsnoannns Third Appellant
EDWARD MOTHALENTOA DIHALO.....vviiernnnna Fourth Appellant
BONGINEKQGST ZITHA ... . ceiitennenenenannnns Fifth Appellant
JOSEPH MHLANGWANE ........... e Sixth Appellant
and

THE STATE . v ceeieeeeenanennans Ceie e Respondent

CORAM : HEFER, VIVIER et GOLDSTONE JJA.

HEARD 4 NOVEMEER 1991.

DELIVERED : 14 NOVEMBER 1991.

JUDGMENT

HEFER J A

GHIFFIEN, HONGOEREGSHOF

Vo BLRE-AFFOICA

RIS D)

147 -14-199 %

2ITLIOTIER

REGUIETIAL, SUPRSR
OF SCUTH AFRIVA




HEFER J A:

On & January 1989 mr Gobin Gokul ("the com-
plainant") was plying his trade as a hawker in the Jes-.
mond Dene area near Pietermaritzburg. His grandmother
Sonpathie Somai ("the deceased"} who sometimes assisted
him on his trips was seated under the canopy covering
the back of his truck. They were driving slowly down
Jesmond Dene Rcad when one of the complainant's old cus-~-
tomers flagged them down. What he had in mind, however,
was not to buy the complainant's wares. I;nmediatel__y upon
the latter stopping and proceeding to the back of the ve-
hicle this person - and a number of others who rushed to
the scene - attacked him, Then, having grievously woun-
ded and knocked him unconscious, some of his assailants
drove away in the truck with the deceased still in the
back. Two days later the police found the vehicle aban-

doned and bogged down some ten Xilometres away on a muddy

road through-.a-plantation. The deceased's body was-under-
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the canopy. She had been beaten and stabbed to death.

The present six appellants were later indicted
in the court a quo on three counts. On count 1 they were
charged with the murder of the deceased; on count 2 with
the attempted murder of the complainant and on count 3 with
robbery with aggravating circumstances. Despite their
pleas of not guilty they were convicted on all counts. On
count 1 second and fifth appellants were sentenced to death,
first, third and fourth appellants to 25 years imprisonment
and sixth appellant teo 20 years imprisonment. On each of
the remaining two counts they were sentenced to terms of
imprisonment ranging from 12 to 17 years which were ordered
to run concurrently. With leave, where necessary, granted
by the trial judge, they have now appealed against their
convictions and sentences.

The prosecutors in the court in the court a
quo were faced with two major problems. The first was

that the complainant who was the only available eye-witness -
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.1 deposed to having been attacked by five assailants but was only
able to identify two of them. His evidence was to the ef-
fect that it was appellant no 4 who £lagged him down
and who struck the first blow after he had stopped his
vehicle; that he was then stabbed from behind by a person
unknown to him; that this person and appellant no 2 there-
upon booted him to the ground where the former again stab-
bed him in his stomach, that appellant no 2, whilst tread-
ing on his throat, stabbed him above the left eyebrow;

. that he tried to‘rise when he heard the deceased crying
‘but that someone then struck him from behind which caused
him to lose conscicgusness. The other prcblem related to
the death of the deceased. There was no evidence whatso-
ever indicating either where or by whom she had been killed.
It will be recalled that some of the assailants drove away
with her in the complainant's truck and that her body was
only discovered two days later. Whether she was killed

at the spot where the. attack on the. complainant took place



or elsewhere was entirely unknown.

In order to overcome these problems the State
relied heavily on admissions made by the appellants in the
proceedings in terms of sec 119 of the Criminal Procedure
Act and, in respect of second, third and sixth appellants,on .
statements made by them to magistrates. Apart from first
appellant's admissions in the sec 119 proceedings which will
presently be discussed separately, it is unnecessary to re-
fer in detail to these admissions and to the contents of the
statements. For present purposes fwo general remarks will
suffice. The first is that all the appellants admitted
their presence at the attack upon the complainant and des-
cribed with varying degrees of particularity their respec-
tive roles in the planning and execution thereof. The
second remark is that the admissions and the statementé
by appellants no 2, 3 and 6 do not.cast any light on the
death of the deceased; fifth appellant admitted to having

-driven the vehicle away, and fourth appellant -to having been
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a passenger therein, until it got stuck in the mud; but,
according to fifth gppellant's version in the sec 119 pro-
ceedings, the vehicle was simply abandoned there.

Of the appellants only second appellant testi-
fied and his evidence was rejected as utterly unworthy of belief.
The result was that their admissions stood uncgntradicted
and unexplained. This led to their conviction. The trial
court found that the robbery had been carefully planned by
all the appellants, that they were all present at and in
varying degrees involved in the attack on the comp£ainant
and that the attack upon him as well as the murder of the
deceased were committed in the execution of a common design.
The court's reasoning appears from the following extract
from its judgment:

"On all the evidence which is acceptable in this
case and which we accept we are able to draw cer-
tain inferences beyond all reasonable doubt.The
first is that it is quite clear that the parti-
cipants in this robbery planned it beforehand.

The robbery was a planned one and not one that

occurred on the spur of the moment. It is
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important to point out that Accused No 4 stop-
ped the complainant and that at that time four
of the Accused ran towards the vehicle. The
fact that Accused No 4 stopped him and that

the other four ran towards this vehicle and
that no demands were made, that there was no
talking, that they started attacking him im-
mediately indicate that all of them were exe-
cuting a preplanned manoeuvre. As I have sta-
ted Accused No 1, Accused No 2 and Accused No

3 and No 6 in various statements have in any
event admitted that this was a preplanned rob-
bery. This is not a case in which the Court
is faced with the difficulty of an attack which
occurs spontaneously where the Court has to de-
cide whether a common purpose was formed. This
is a case in which the common purpose was for-—
med in the planning stage. As is apparent from
what I said earlier, some of the Accused were
well known to the complainant and they knew very
well that the complainant and either his mother
or grandmother would be in charge of this vehi-
cle, and they knew that they would visit this
area regularly. They thus knew that if they
were to commit the robbery and were later to

be found they would be identified by the com-
plainant and his companion, his mother or
grandmother and identified to the police for
purposes of prosecution. 1t is important to
point out that dangerous weapons such as knives
and an iron rod or rods were used in the as-
sault, that the assaults were committed imme-
diately without any prior demands, that there

had been no attempt on the part of those known
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to the complainant to disguise themselves. It
is furthermore clear that the complainant was
left for dead and it is quite clear that both
the complainant and the deceased were vicious-
ly assaulted. The Accused have not taken us
into their cqnfidence as to what was precisely
discussed because they have declined to give
evidence other than Accused No 2 who gave ly-
ing evidence.

From the known facts we conclude that the
only reasonable inference is that their purpose
was to ensure that there should be no resistance
to the robbery, that no alarms should be raised
by either of the two victims, then or thereafter
and that they would bhe safe from identification
and thus arrest thereafter. The only reason-
able inference is that all those who were in-—
volved in this robbery intended to kill the com-
plainant and the deceased.

The question which the Court has to decide
is whether all the Accused were involved in this
robbery and the attempted murder and the murder.
The complainant of course identified Accsed No 2
and 4 positively. The other four Accused in-~
cluding Accused No 1 placed themselves upon the
scene in their admissions......... The question
does arise when the deceased was assaulted. This
must be seen against a background of what the
purpose was of these assailants when they at-
tacked the complainant and the deceased on that
day. The only evidence from the complainant
is that shortly before he himself was struck
down he heard the deceased cry out. As I have
said we are satisfied that their purpose was to

ensure that there should be no resistance to the
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robbery and in particular that no alarm should
be raised, and in these circumstances the only
reasonable inference was that she was seriously
assaulted there at the scene. Whether she was
killed finally later or not does not matter con-
sidering that their overall purpose was to kill
both these people.

The finding that there was a conspiracy to rob
and kill the complainant and the trial court's.reasoning
in this regard are beyond reproach and were not challenged
in this court. The finding must obviously stand. The com-
plainant's trip that fateful Friday afternoon first took
him to a ccmpound where some of. the conspirators were living
and where they were drinking at the time. It was plainly
then that the plan was hatched. Having decided what to
do they proceeded to the spot in Jesmond Dene Road where
the complainant was waylaid and eventually attacked and
robbed of his truck and its contents. Every conspira-
tor who took part in or actively associated himself with

the execution of the plot is thus guilty on counts

2 and 3. The only question as far as these two counts
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are concerned is thus whether the trial court's finding
that all the accused were parties to the conspiracy and
either took part in or actively associated themselves
with its execution can be faulted. Counsel who repre-
sented appellantsnos 2, 3, 4, 5 and 6 in this court frank-
ly conceded that they could not seriously challenge it.

I do not propose to analyse the evidence against each of
them. All that need be said is that the concessions were
unavoidable in the light of the complainant's evidence
and the—admissions and statements referred to earlier.
These five appellants' appeals against their conviction
on counts 2 and 3 accordingly cannot succeed.

Appellant no 1, however, is in a different posi-
tion. The relevant part of the record of the sec 119
proceedings reads as follows (the "accused" referred to
therein being first appellant):

“"ACCUSED ..... We were five people altogether.
We were sitting at the compound and we were
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drinking liquor. We consumed the liquor and
thereafter we parted as we . were walking away.
It was on a Thursday when we were drinking the
liguor. On Friday we went back to the compound.
Your Worship, the Indian man who was selling
goods, things like bread and some other items
appeared there. As the Indian man was still
there at the top we left him and we walked down.
The other people were carrying their weapons.
Later the man who was selling alsolcame down

and he found us on the way. One of our com-
panions stopped the vehicle. When the wvehicle
was stationary the man who was selling the goods
alighted from the vehicle with the keys and he
walked to the back of the vehicle. He was then
assaulted. After he was assaulted the other
four got into the vehicle and they drove off.
When the other four were driving along with the
van the Indian lady was seated at the back of
the wvan. They drove away with the Indian lady.
I do not know where did they go to. I returned
to the house. s I was sitting in the house
Sergeant Stone arrived. He took me to the Moun-
tain Rise Police Station. At the police sta-
tion Sergeant Stone searched me and he also ques-
tioned me as to why did I do such a thing by tak-
ing an old lady away. I denied that. I was
assaulted until I go injured as the Court can see
that I am injured on the right side of my face.
That is all Your Worship ...........c..... e
COURT Did you say that later on when the vehi-
cle in which he was travelling was stopped, he
then walked to the rear of the vehicle and was
then assaulted?

ACCUSED He -was assaulted.
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COURT Did you assault him?

ACCUSED I also assaulted him.

COURT What did you assault him with?

ACCUSEDP I assaulted him with a pipe.

COURT Where on his body?

INTERPRETER The Accused indicates on his right

rins.
COURT &and how many times?
ACCUSED Once Your Wership.

COURT And did your four other companions as-—
sault him as well?

ACCUSED They were the people who stabbed the
man.

COURT And was it your companions that drove

the vehicle away?

ACCUSED Yes,it was them.

COURT Why did you assault this man?

ACCUSED They sald they were committing a rob-

bery."

The complainant's evidence was to the effect that
he knew first appellant well since he was an old and regu-
lar customer. On the day in question he passed first appel-
lant's house and saw the latter outside. He asked first
appellant whether he wanted anything whereupon the latter
indicated with his hands that he did not and then started

walking back to his house. The complainant proceeded

down Jesmond Dene Road until he reached the point where



13.
fourth appellant flagged him down and where the attack
took place. (According to other evidence this point is
about 100 metres from first appellant's house.) Else-
where in his evidence he testified that he pointed out
three people to the police after his discharge from hos-
pital. They were first, second and fourth appellants.
Asked why he had pointed out first appellant his answer
was

"Well you see he was the last place that I ac-
tually I did my business before I got into
this intersection.

What do you mean by the last place that you
did your business? What do you mean by that?
..... Before I got to the intersection. And then
when 1 saw him in prison, I knew he did nothing.
I never saw him doing anything, but 1 left it
to the law to see what was he doing here."
In cross—-examination he agreed that the last he had seen
of first appellant on the day of the assault was "at his
house when he said I don't want to buy anything”.

Complainant's evidence which was accepted by

the trial court in all respects as being that:-of an:
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excellent witness differs to such an extent from first
appellant's version in the sec 119 proceedings that the
two cannot possibly be reconciled. In his judgment the
trial judge said the following:

“In this regard Mr Bagwa has submitted on behalf
of Accused No 1 that the complainant in evidence
contradicted the admission made by Accused No 1
in the section 119 proceedings.

In this regard I should say immediately that
he did not contradict that statement. Wnat he said was
that he did not pay attention to the four people who
came running and in effect that he did not see
Accused No 1 at the scene where he was assaulted.
It is guite clear that he did not see all of his
assailants at the scene. He did not for instance
see the person who hit him from behind resulting
in his lesing conscicusness. Accused No 1 has not
testified whereas his statement in Exhibit H places
him fairly and squarely on the scene as one of the
assailants who were intent upon robbing the com-
plainant.”

It appears to me that the trial court did. not appreciate

the full import of the difference between the two versions.
According to first appellant he and four others left the
compound and walked to the spot where the complainant

was waylaid and where the complainant found them. On
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complainant's version, this simply could not have happened.
If first appellant's version is correct, he must have been
one of the four who rushed at the complainant after the ve-
hicle had stopped. If that were so, bearing in mind that
the incident happened in bread daylight and that the com-
plainant had seen first appellant only minutes earlier at
the latter's house, it is inconceivable that he would not
immediately have recognised him. The trial court's rea-
soning seems to imply the possibility that first appellant
éursued' complainaﬁt's vehi:le‘dmm1JESmond Dene Road and
thatrhe-was the person whe struck the last blow from behind.
On the complainant's evidence this is certainly a possibi-
lity but on first appellant’' s version there is no way in
which this could have happened. Quite apart from the ob-
vious impossibility of first appellant accompanying the
other assailants from the compound to the scene of the gtf
tack and of pursuing complainant's vehicle from his house

at the same time, first appellant’'s version is that he
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struck the complainant once on the ribs. That could not
have been the blow that rendered him unconscious.

Faced with this difficulty and stressing the im-
probability of an innocent person falsely confessing his
involvement in the commission of a serious offence, coun-
sel for the State submitted that first appellant might have
been involved in the attack upon the complainant in a man-
ner other than the one described by him in the sec 119 proceed-
ings. This submission detracts from rather than supports
the case against first appellant be;ause it presupposes the
falsity of the very admission which is the only evidence
against first appellant. It is not for us to speculate
upon the reasons why first appellaﬂt might have incrimina-
ted himself falsely. The fact of the matter is simply
that his admission which, I say again, is the only evidence
against him has been shown to have been false. It cannot

be said that his involvement either in the conspiracy or

in-the-attack has been proved beyond reasonable ‘doubt. 'In
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my view he should have been acquitted on all three counts.

What remains for consideration (apart from the
sentences) 1s the other appellants' conviction on count 1.
This is based entirely on the trial court'’s finding of the
existence of a commcn purpose to kill, not only the com-
plainant, but his assistant as well. That finding was
arrived at by way of inference and what the guestion boils
down to is whether the inference that the complaint's assis-
tant would also be killed 1is the only one that can reason-
ébly be drawn from all the proved facts.

In my view it is not. In the passage from the
judgment cited above the trial judge rightly mentiocned that
some of the appellants were well known to the complainant,
that he would thus be able to identify them, and that this
was the reasons why he had to be killed. There is no evi-
dence that any of them were known to the deceased. According
to the complainant his mother usually accompanied him on

his trips .and, although this was not the first occasion on
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which the deceased stood in for complainant’s mother, there
is no reason to believe that she had come to know some of
her grandson's regular customers. The complainant's evi-
dence is to the effect that the person who accompanied him

- whether it be his mother or his grandmother - would al-
ways be seated under the canopy of his truck among the mer-
chandise and assisted him merely by collecting money or find-
ing change or passing goods to him. This being so it is
by no means clear that either his mother or his grandmother
ever was in a positicn to get to know his customers. Nor
is it c¢lear that the complainant.always had an assistant.
The only evidence to that effect was given by second appel-
lant whom the trial judge described as an "appalling" wit-
ness; the less said about his evidence the better.

Be that as it may. To suggest that the possibility
of the complainant having an assistant of the day in ques-
tion was considered when the plot was devised, is sheer

speculation. And so 1s a suggestion that, had such a
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possibility been considered, it was decided to do away
with her. The conclusion that there was a decision to
kXill the complainant derives from the way in which his
assailants set upon him immediately after he had alighted
from the vehicle. But there is no evidence that the de-
ceased was treated similarly. The trial court's infe-
rence (fxom the fact that the complainant heard her cry-
ing out) that she was also attacked does not appear to me
to be the only reasonable one for she might have done so
for other reasons; and even on the assumption that she
was attackéd on the scene there is always the possibili-
ty that one or more of the conspirators did so on the
spur of the moment. In that event the other; can only
be held responsible if this was a foreseen or reasonably
forseeable possikility which has not been proved. There
is yet a further possibility. It may well be that noth-

ing was done to the deceased on the scene and that the de-

cision to deal with her was only taken after the vehicle
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had been driven away. In that event fourth and f£ifth
appellants might have been held responsible or an answer
might have at least have been expected of them. In
view of these possibilities it cannot in my view be
held that the common design embraced the murder of the
deceased or that her death has been shown to have been a fore-
seen or reasonably foreseeable possibility. Second,
third, fourth, fifth and sixth appellants ought there-
fore to have been discharged on count 1.

There is no need to. dwell on the sentences im-
posed in respect of counts 2 and 3. Appellants' coun-

sel conceeded that it cannot seriously be suggested that

the sentences are in any way improper. The result is as

follows:

1. The appeal by appellant no 1 against his convic-
tion on counts 1, 2 and 3 is upheld. His con-

victions and sentences on these counts are set

aside.
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2. The appeals by appellants nos 2, 3, 4, 5 and
6 against their conviction on cougt 1 is up-
held. Their convictions and sentences on
this count are set aside.
3. The appeals by appellants nos 2, 3, 4, 5 and
6 against their convictions and sentences on

counts 2 and 3 are dismissed.

J J F HEFER JA.

VIVIER JA )
CONCUR.
GOLDSTONE JA )



