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ca l led ,  i t  becam e c lea r  tha t  because  o f  the  p la in t i f f ’ s  

a t to rney ’s  fa i lu re  to  t im eous ly  up load  ce r ta in  docum en ts  to  

Case l ines ,  inc lud ing  a  rep l ica t ion  and  va r ious  am ended  

docum en ts  inc lud ing  an  am ended  p lea ,  the  a t to rney  fo r  M s  

O ’Re i l l y  had  been  ham pered  in  h is  p repa ra t ion .   As  I  

unders tand  M r  M em an i ,  who  appeared  fo r  M r .  Luckan ,  h is  

t r ia l  s t ra tegy  had  a lso  been  a f fec ted  by  the  fa i lu re  to  up load  

the  docum en ts .    

 M r  M o fokeng ,  who  appeared  fo r  the  p la in t i f f ,  a rgued  

qu i te  s t renuous ly  tha t ,  a l though  the  p la in t i f f ’ s  a t to rney  had  10 

fa i led  to  com p ly  w i th  the  p rac t ice  d i rec t ions  o f  th is  cou r t  

requ i r ing  the  docum en ts  to  be  up loaded  to  Case l ines ,  the  

docum en ts  had  been  p roper ly  se rved  on  bo th  the  

de fendan ts ’  a t to rneys .  A l though  he  d id  no t  wan t  to  adop t  

th is  p ropos i t ion  when  I  pu t  i t  to  h im ,  i t  appears  to  m e  tha t  

the  p la in t i f f ’ s  case  is  rea l ly  tha t  the  non -com p l iance  w i th  

the  p rac t ice  d i rec t ive  m ade  no  d i f fe rence  to  the  de fendan ts ’  

p repa redness ,  g iven  tha t  the  docum en ts  had  been  p roper ly  

se rved .  The  sugges t ion  seem s to  have  been  tha t  counse l  fo r  

the  de fendan ts  ough t  to  have  known  tha t  the  docum en ts  20 

ex is ted  and  tha t  the  docum en ts  cou ld  have  been  m ade  

ava i lab le  to  them ,  had  they  asked .  

 W he the r  o r  no t  th is  is  t rue ,  the  bo t tom  l ine  is  tha t  I  

have  an  apparen t ly  good  fa i th  a l lega t ion  be fo re  m e  tha t  the  

f i r s t  de fendan t ’s  a t to rney  reasonab ly  be l ieved  tha t  a l l  the  
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docum en ts  tha t  were  re levan t  had  been  up loaded  to  

Case l ines .   I  a lso  know  tha t  a t  leas t  som e o f  the  docum en ts  

tha t  had  no t  been  up loaded  were  no t  se rved  on  h im ,  bu t  on  

M s .  O ’Re i l l y ’s  p rev ious  a t to rney .    

 W hom ever  is  a t  fau l t ,  the  fac t  i s  tha t  M s .  O ’Re i l l y ’s  

a t to rney  is  no t  ready  to  p roceed  today ,  apparen t ly  th rough  

no  fau l t  o f  h is  own .  G iven  the  na tu re  o f  the  re l ie f  sough t ,  

the  com p lex i ty  o f  the  en r ichm en t  ac t ion ,  and  the  need  to  

pe rm i t  M s .  O ’Re i l l y ’s  spec ia l  p lea  o f  p resc r ip t ion  to  be  fu l l y  

and  p roper ly  ven t i la ted ,  i t  seem s to  m e  tha t  the  p re jud ice  to  10 

M s .  O ’Re i l l y  in  p roceed ing  today  p la in ly  ou twe ighs  any  

p re jud ice  to  the  p la in t i f f  in  pos tpon ing  the  m a t te r .    

 U l t im a te ly ,  M r  M o fokeng  was  ins t ruc ted  to  ag ree  to  

the  pos tponem en t ,  and  the  on ly  issue  tha t  rem a ined  

be tween  the  pa r t ies  was  cos ts .   The  p la in t i f f  w ishes  to  f i le  

an  a f f idav i t  in  wh ich  i t  w i l l  adduce  a  fac tua l  ve rs ion  tha t  in  

M r  M o fokeng ’s  subm iss ion  m ay  a f fec t  the  exe rc ise  o f  the  

t r ia l  cou r t ’s  d isc re t ion  on  cos ts .    

 In  those  c i rcum stances ,  I  am  inc l ined  to  a l low  the  

f i l ing  o f  the  a f f idav i t  and  to  ho ld  ove r  the  ques t ion  o f  cos ts  20 

o f  the  pos tponem en t  fo r  de te rm ina t ion  a t  t r ia l .   The  p la in t i f f  

w i l l  be  d i rec ted  to  f i le  an  answer ing  a f f idav i t  by  13  June  

June  2025 .   The  de fendan ts  w i l l  be  en t i t led  to  rep ly ,  i f  so  

adv ised ,  by  20  June  2025 .   The  cos ts  o f  today  w i l l  then  be  

de te rm ined  a t  t r ia l .  
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 Th is  t r ia l  ac t ion  was  ins t i tu ted  s ix  yea rs  ago ,  in  

2019 .  No tw i ths tand ing  the  necess i ty  o f  a  pos tponem en t ,  i t  

i s  app rop r ia te  tha t  som eth ing  be  done  to  exped i te  the  

hea r ing .  

 Upon  read ing  the  papers  i t  seem s to  m e  tha t  th is  

case  is  a  good  cand ida te  fo r  a  Com m erc ia l  Cour t  

d ispos i t ion .  The re  was  no  ob jec t ion  f rom  any  o f  the  pa r t ies  

when  I  ra ised  tha t  poss ib i l i t y  w i th  them .   None  o f  the  pa r t ies  

ob jec ted  e i the r  to  m y  be ing  appo in ted  the  Com m erc ia l  Cour t  

Case  M anager  i f  the  m a t te r  was  accep ted  in to  the  10 

Com m erc ia l  Cour t  s t ream .  

 Fo r  a l l  o f  those  reasons ,  I  m ake  the  fo l low ing  o rde r :  

1 .  The  t r ia l  i s  pos tponed  s ine  d ie .  

2 .  The  cos ts  o f  the  pos tponem en t  a re  rese rved  fo r  

de te rm ina t ion  by  the  t r ia l  cou r t  as  a  d isc re te  issue .  

3 .  The  p la in t i f f  i s  g ran ted  leave  to  f i le  an  a f f idav i t  in  

answer  to  the  pos tponem en t  app l ica t ion ,  by  no  la te r  

than  13  June  2025 ,  dea l ing  on ly  w i th  the  issue  o f  

cos ts .   

4 .  The  de fendan ts  m ay  the rea f te r  rep ly  to  tha t  20 

a f f idav i t  by  no  la te r  than  20  June  2025 .  

5 .  The  pa r t ies  m ay  app roach  the  Depu ty  Judge  

P res iden t  o f  th is  d iv is ion  to  app ly  have  the  t r ia l  dea l t  

w i th  as  a  Com m erc ia l  Cour t  m a t te r .   

6 .  I t  i s  no ted  tha t  none  o f  the  pa r t ies  ob jec ts  to  the  






