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JUDGMENT

DUBA AJ
Introduction

[1] This is an application in terms of sectlon 145 of the«%abour%la

Second Respondent (Commissioner) under t
Respondent (CCMA) on 23 September,2021.

(2]

3.

[4]

emp . yment he held a position as a Driver, earning an amount of R11 140. 74.

[5] On 23 February 2021, the Applicant received a notice? to attend disciplinary
hearing to be conducted on 2 March 2021. The allegations against the Applicant

are the following:

! Pleadings bundle P.21
2 Additional documents P 63 - 64



First charge: Negligence

During the period 25 to 26 October 2019, you allegedly acted i in a
negligent manner when you left the company speakers, usemf
marketing, overnight in the vehicle when it was raining, wh 1 e you*ﬁgQre
aware of the leaking roof. The speakers got damageg ,@

[6] Tha‘%ﬁmpl‘dyee pleaded guilty on charge one. The chairperson of the inquiry

founii%‘i,him guilty on the first charge and not guilty on the second charge.?

[71 Subsequently, the employment service of the employee was terminated on 31
March 20214. A dispute was declared the CCMA for unfair dismissal and the
matter was arbitrated, which award is before court.

3 Additional documents bundle P 204 - 215

4 Pleading bundle P 10, founding affidavit Par 14



Overview of the analysis

[8] Before the commissioner, the parties agreed that the central issue for
determination was the harshness of the sanction, and consequent! ether the

dismissal was appropriate under the circumstances.

[9] On the analysis of evidence and argument the commissi

following findings®:

leaking roof, but he left tﬁé"speakers
Applicant statement regardmg@he Iaptop that went missing shows that he

rnight in the vehicle. The

laptop m_gls't' becar the vehicle boot. The laptop was stolen out of the

vehlcle T»he Appl;cant furthermore confirms in his statement that on the

1 the vehicle for a long period of time. The facts leading to the

"-{,’aamaged of the speakers differed in relation to the missing laptop and cell

phone. In the case of the laptop and the cell phone the facts very similar in

that company property was stolen, whilst it was in possession of the
“‘Applicant. In both circumstances property was removed from the vehicle
and no proof of force entry was found. In the incident where the cell phone
was stolen, the Applicant admitted that he failed to lock the vehicle. The

* Pleadings P 28



forensic report indicated that in the incident of the stolen laptop, it could
not find proof of force entry, which makes it more probable that the
Applicant in that instance, also failed to lock the vehicle. Taking into
consideration the evidence submitted, | find that the Applicant was indeed
negligent when the speakers were damaged and when the laptop and cell

phone were stolen.

39. Evidence was tendered that the incidents of neghgyﬁu—?s id not
place at the same time, with the first incident takin ph@w@h%eand 26
November 2019, the incident of the stolen laptop ta place on 28

0 No mber 2020. The
Applicant argued that dismissal was m@propr% irst offence. It was

um}and ﬁowed remorse.

ismiss |35"ch%5 des for progressive

November 2019. The cell phone being stolen o

submitted that the Applicant plead
Schedule 8 of the Good Practic
discipline, where there exlsts ag ility of rehabilitation of the

iy not have had other warnings for similar

pplicantin.three separate incidents acted in a
negligent manner fai tg«@feg uard the equipment entrusted to him. It
this doese not dlmgpl e fact that he was negligent on three separate

occasions,and fallled to learn from earlier incidences of negligence which

i ge“t‘o or loss of the employer’s property. A period of
G, 3P ‘ fely 11 months elapsed between the laptop and cell phone
gping nissing from the vehicle, which indicates that the Applicant failed to

i'-"-;:i,;ake the necessary precautions to care after the respondent property and

'no rehabilitation is evident. Taking into consideration the evidence |
cannot find the chairperson’s considerations were unreasonable and find
the dismissal was fair in the circumstances.



The Review

[10] It is trite that the grounds for review must be supported by totality of t

that the conduct of the Applicant was dismissible

" - Failure by the commissioner to have regard to the collective

agreement and its objectives to apply corrective and progressive

discipline

6[2014] 1 BLLR 20 (LAC)



- Failure by the commissioner to apply his mind to material facts before
him pertaining to the trust relationship

- Gross irregularity in that he misconceived the true nature of the
misconduct which misinformed his assessment on the apprggriateness

of the sanction of dismissal.

[12] The court have considered the grounds for review and g mere attention to

those that the arbitration award adjudicated upon. \

i
-

[13] According to the Applicant the princ'iplg;ﬁgg pr ue placed before the
| :

- P - : 2y i by
Commissioner for determination, was \ﬁ@ther he sanction of dismissal, within

Lt

es on the matter, was too harsh and

the totality of facts and circ

consequently unfair. A

e 9 k;
- |
[14] The Applicant uWat the circumstances and context of a material

A
il
iy

sciplinary process, the Commissioner’s finding of a

e

dlsmlssa,lpéfﬁ&a fair penalty or sanction amounts to a finding, that no

";v S ‘S'%eﬁigcting reasonably could have reached. Also considering the
recommended or prescribed penalties for negligence in terms of the

'Wﬁ.jj%‘-@@hespondent disciplinary code under item 387 that:

’ Additional documents bundle P 130



Negligence, which may or maiy not be gross and which may or may

not result in a loss to the bank:
Possible sanction:

Written / final written warning - Dismissal

misconduct. The Commissioner allowed the

infuse evidence that the offence has an ele ¢ onesty while the

s

Applicant was dismissed for negligent%vhich

ad an effect on the conclusion to
.

- justify the dismissal.

.

[16] The First Respondent avet% he Commissioner allowed the parties to
N

- %{J '
2 [‘%E&ors and merely directed the parties to reserve

some issues ft t. Therefore, an allege failure to consider the

o x?;'
circuﬂ%_ﬁgg&é“é@rrounding the misconduct is not, on its own a fatality as
:..'-':.:-_.f . ‘}%

e wage‘ommon cause and the Applicant had already pleaded guilty to

[17] Inmy view the Commissioner misdirected and misconceive the issues placed

before him as the record indicates otherwise. At the commencement of the



hearing specifically interjected® the parties during the hearing alleging that the
issues are not in dispute the evidén‘ce already exist and the incidents are not in
dispute. As a result, the Commissioner misconceive the nature of the inquiry
which lead to no fair trial of issues with the result that the award stand'to be set

aside on that ground alone.

[18] In the matter of Head of Department of Education v Mofak

LAC held that:

[30] the failure by an arbitrator to apply mind to issues which are

material to the determination of ﬁ’case in usua Iy be an irregularity.

However, the Supreme Cg

rt of Apbg,algn’ Herold v Nedbank this court in
- Goldfields Mining So ' . Pty) Ltd (Kloof Gold Mine) v CCMA and
Others have that 'i 2h an irregularity will result in the setting aside
of the aw&ﬁ%&@ in édmon reveal a misconception of the true enquiry

or resultc,tn an unr?asonable outcome.

/in an exercise inherently dependent on variable considerations and
j

circumstantial factors. A finding of unreasonableness usually implies that

some other grounds is present, either latently or comprising manifest
unlawfulness. Accordingly, the process of judicial review on grounds of

unreasonableness often entails examination of inter related questions of

& Transcribe record P77 -78 & P 85 - 86
g (2015) 36 1L 28002 (LAC)
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rationality, lawfulness and proportionality, pertaining to the purpose, basis
reasoning or effect of the decision, corresponding to the scrutiny
envisioned in the distinctive review grounds developed casuistically at

common law, now codified and mostly specified in section 6 of the

Promotional of Administrative Justice Act (PAJA), such as fa'." to apply

could be reasonably reached in li ﬁe |ssue$ and the evidence.
z‘“

ir dicé;ion that the arbitrator misconceived the inquiry. In the final analysis,
4 tt will depend on the materiality of the error or irregularity and its relation to
the result. Whether the irregularity or error is material must be assessed
and determined with reference to the distorting effect it may or méy not

have had upon the arbitrator's conception of the inquiry, the delimitation of
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the issues to be determined and the ultimate outcome. If the but for an
error or.irregularity a different outcome would have resulted, it will ex
hypothesi be material to the determination of the dispute. A material error

of this order would point to at least a prima facie unreasonable result. The

reviewing judge must then have regard to the general nature

the objects of the LRA. Provided the rrg@du‘ﬁ%&

answered by the arbitrator, a wro é‘%{ will @t necessarily be
g
ularity or error material to the

actm n:fectober and November 2019, in support of its justification for the
' fairr ss of his dismissal, which was clump with the actions of November 2020

. the dismissal.

[20] Immediately after the incident of October and November 2019 occurred the First

Respondent effectively had a knowledge of the damage and loss of the its
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property, and the Applicant reported the incidents with South African Police

Service.

[21] The extensive delay in instituting the disciplinary action against the Applicant,

was raised during the arbitration proceedings specifically at cross-g&amination°

of the First Respondent’s witnesses. P

effect or to call the investigator and his abser@e was ngt explained.

".‘;g:,‘4

¢';é
o L
L

unexplained.

¥ 4 :’fﬂﬁuﬁ‘ﬁ:
[24] In addition, the failure of t |%Respondent to transfer the investigation to

ame apparent that the investigator in unable to
complete the mvestlgatlon within a reasonable time in accordance with their

dlscap_llpary_coge was--unexpiamed.

]
i

[25] Thé t that the First Respondent ultimately dismissed the Applicant for
' repea d acts of negligence by clumping the separate incidence together in one
charge which occurred in October and November 2019 and November 2020.

The First Respondent was required to explain why it would be fair to combine

10 Transi:ribe_ record P 12
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the three incidents, occurred over a period of 13 months, and in doing so that

dismissal was a fair penalty in the circumstances.

[26] In terms of the award the Commissioner accepted that the First Respondent

: 3{%&
}”‘.‘5;.

nnection

Ve as not argued before

m . :
D Ilc%@ to introduce waiver on review.
i

dismissed for this reason alone.

N\

[28] The Commissioner'éiiaﬁsessfﬁignt of the seriousness of the misconduct was
) Wi y Q".
therefore rea I WUmstances.

[29] Itis readiiy'-"-ap the evidence on the record that the First Respondent

f:hl::tllnaryc:-:)dé,11 states that:

Administering of discipline in the workplace is the duty of

WV 4 management, which will be administered in a fair, just, consistent

and equitable manner.

11 Additional documents bundle P 117 - 122
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= The disciplinary code is necessary for the effective operations of
the bank and the fair treatment of employees, and ensures that

employees:

- Have a fair hearing in a formal or informal setting

compliant subject to the fo‘;l;wg g

b

- The bank howe%{;resel%es the right to initiate

discipli earing’?gﬁﬁgide the 30 day period in

ere an investigation takes longer than
nd or the compliant or allege offence is

X in nature, or for any other reason, and

e bank hereby undertakes not to unreasonably delay

the initiation of the proceedings.

» The bank should endeavor to expeditiously conduct the factfinding

investigation and proceed with a disciplinaryfenquiry.

[30] The Applicant submit that the First Respondent Disciplinary Code confers a
general intention to initiate disciplinary action within 30 days after the relevant

events has come to their knowledge. At the same time reserves its right to
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institute such proceedings outside the 30-day period within a reasonable time

and not to unreasonable delay the initiation of the proceedings

[31] Under the circumstances, it is the Court finding that the Commissioner failed to

"consider the delay which is in contravention with the First Respondﬁ?
. ,.J,.,'l"r

disciplinary code to mstltute the disciplinary action within a rea nable’ﬂgne

t@
&
kY
i ?
Ly

the Labour Relations Act one of its fur[éaméntaéip pose was to establish a

system for the quick adjudication of Iabo{%@_g!gpﬂte.

[33] The Apphgantf"referred to the First Respondent disciplinary code dealing with
the mgn ner of approach and possible penalties for the offence of negligence,
V. caI!y that dlsmplmary ought to be approached in the first instance and in a

progressive manner.
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[34] It is common cause that the Applicant pleaded guilty to the charges of
negligence, the Applicant submit that was indication of being remorseful and did

not waisted time of the First the Respondent.

[35] The Applicant even sign a salary deduction form as per the policy to my the cell
a—*i%a
phone back, in evidence he testified that if he was given the opp@ﬁuﬂ% to

reimburse the laptop and the speakers he would have dong

;@f

b N

[36] During cross examination the Applicant undertookﬂgt to I incidents

E‘

his wrong doing

and genuine remorse. The commissiongisfailet sider such a mitigating

factor for the Applicant.

7 w'-

[37] The Commissioner acceptg%the fa ness of the First Respondent reliance on all
,""' -.,.1"9:-(‘ By

three incidents, effectivel

Id tt@:g overring factor for consideration herein is the

e
B

from earlier instances of negligence and that no

First Respondent argued that the Commissioner was obligated to

implement progressive discipline, which is incorrect. In fact, the Commissioner’'s
awdrd proves that he considered progressive discipline and found that the

Applicant was not a suitable candidate for progressive discipline.

Y
LA}
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[40] The Commissioner applied his mind to the fact that the Applicant was
persistently negiigent. Each time he either cause damage to company property
and or lost it causing the employer financial loss. Progressive corrective
discipline would therefore have not befitted the Applicant considering the

repeated negligent conduct by the Applicant.

.-;g__e"';},.:__j_
[41] In the matter of Nemadzivhanani v University of Venda ang_;ﬁéth S

ot

B A

that:

31 “it is so, as was stated in Toyota SA Motoz:g(Ptﬂ*lét

g%;,i;iczus nB’ture that no length of

8 By, - .’"": 4
R

that certain acts of misconduct are of s

one of those matters. There isetindicationthat the principle of progressive
& 0

S ‘,\;‘f;,' e
discipline would not assigt to-adjt st@ny future conduct. A plausible and

empipyment exist as the employee was not suspended and the First
Resgp! 'hdent trusted him with its similar properties until his dismissal,
cnsidering the fact that the First Respondent took more than a year to institute

the disciplinary action against the Applicant.
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[43] The First Respondent also submitted the Applicant had an obligation to act in
the best interest of the First Respondent and specifically to safeguard its assets.
'He demonstrated by his own conduct that he was an operational risk, and the

First Respondént's property was not safe with him. It would be untenable for the

First Respondent to retain the service of the Applicant despite ¢

evidence of gross negligence. The breakdown of employn@ff“reiglionshi

therefore self-evident. The Court is referred to the matte Atﬂ&Zone v Dispute

Resolution Centre of Motor Industry and Others whe held that if the

AT P
eI
VY
" &

nature of the offence is such that it would Ieagj__ to breakdown in trust, no further

W, #
g, *

evidence would be required.

ontinue with his tasks and in fact,

trusted by the First Res N was never suspended at any stage. It

action, of any kifid, Was

months. Si mltgng théf-‘the findings of the Commissioner are unreasonable

[45] In thematter of Magumeni Philemon Mathebula v Provincial Department of

Ag(iglulture & Rural Development & Land Administration'? it was held that:

“The burden is on the employer to provide the reason and evidence to
‘show that it would be intolerable to grant the reinstatement to an
employee. In Booysen v Safety and Security Sectoral Bargaining

12 (2024) 45 IU (LAC)
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Councii and Others, the Labour Appeal Court (LAC) held that the
threshold to show intolerability is high and cannot be satisfied by the
employer simply reproducing the evidence that was rejected as
insufficient at the point of seeking to justify the dismissal. *

“The required high threshold in showing intolerabilitygifas to be
understood in the context of the value which, as stated i Aviation

t ﬁe Com@ussuoner s award is
:5 - 'F,,
ision maker and progressive

award stand to be reviewed and

ithe following order:

'f;.:.-_;_\._,_ T5506-21 is reviewed and set aside.

2. The arbitration award is substituted with an ordér that the Applicant is
reinstated from the date of this order and be given a final written warning.

3. The First Respondent to pay the Applicant six months remuneration as back
pay.



For the Applicant:

Instructed by:

Instructed by:

4. There is no order as to costs.

Appearances:

Adv. C. Goosen

For the Respondent: J. Foster

BJ Erasmus Pieterse Atto|
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J Duba
Acting Judge of the/

our Court





