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Introduction



[1 This is an application in terms of section 158(1)(a)(iv) read with section
158(1)(h) of the Labour Relations Act! (LRA) and section 77(2) and (3) of the Basic
Conditions of Employment Act? (BCEA). The applicant is Dennis Nhlanhla Nkosi.
The first respondent is the, Minister of Water and Sanitation, an executive authority
of the second respondent and the second respondent, is the Department of Water

and Sanitation (Department). The applicant seeks a declaratory order the

termination of his contract of employment was unlawful and invalid.

employment
on 18 March
ed with the applicant

2022 based on the fact that the settlement agreem
was unlawful and irregular and the applic e was irregular as it
exceeded the 12-month period as requiredfby reguldtion 57 of the Public Service

Regulations.

[3] The applicant received, the ieR, letter on 24 March 2022. Aggrieved

with the termination of employ applicant launched this application.

The relevant facts

[4] The a eviously employed on a fixed term contract by Trans
Caledon ority (TCTA), a state- owned entity, as a Senior Programme
Ma Th ant’s fixed term contract expired on 28 February 2017. When
the a ixed term contract was not renewed by TCTA, he referred a dispute

to the mission for Conciliation, Mediation and Arbitration (CCMA). The applicant
S ccessful at the CCMA. The CCMA arbitration award still stands and is
binding on the applicant and TCTA. TCTA was established to implement, operate

and maintain water/dam related and/ or relevant treaty projects as well as to perform

" No. 66 of 1995 as amended.
2 No. 75 of 1997 as amended.



other applicable functions set out in its Notice of Establishment and/or role required

by the Minister, in terms of Government Notice No 2631 of 12 December 1986.

[5] At the time of the dispute between the applicant and TCTA, the applicant
sought the assistance of the Minister of Water and Sanitation, in his dispute with
TCTA. The Minister refused to intervene as the Department was not a partyfto the

dispute.

[6] On 22 August 2019, the acting Director-General of the D

appointment into the Department was a separate pr¢
applicant and TCTA.

2 dispute between the

[7] The applicant’s period of employme ith4the Department was from 9
September 2019 to 30 Septe
Department, the applicant disp

020. Despite his employment with the
r of demand to the Department in
respect of his dispute with TC ute which at that stage was arbitrated and
tion award was not challenged on review. The
legitimate expectation was created that the

ployment that he had with TCTA would be

[8] alleged that the expectation was created following a meeting
with t irector- General, Mr Mashitisho, on 9 March 2017. The allegation
was thak the Director-General entered into an agreement that the applicant’s

ploy#hent would continue for a further five years from 1 March 2017 to 30 March
2022. These are the same allegations raised at the CCMA which the applicant was
unsuccessful with. The CCMA arbitrator ruled that the Department was not a party to

the proceedings as the applicant’s claim was against the TCTA and that the



Department could not have created a reasonable expectation for the extension of the
contract by the TCTA.3

[9] The applicant in his letter of demand to the Department, demanded payment
of R4 423 936.20, on the basis that he had not received payment for 30 months. The

legal services of the Department were of the view that there are no pros

success on the part of the applicant and that there is no reason why t

demand can be conceded to especially in light of the arbitration aw@ard
services were further of the view that the amount of R4 423 '@

exorbitant and not justified.

[10] The legal services stated that if the Depad any’ amount and

disregard the arbitration award against the applice ment will amount to
irregular expenditure. The applicant then iss u

claiming an amount of R7 035 287.72.

ainst the Department

[11] On 1 April 2020, the Deput

Support Services submitted

tor General: Corporate Services: Corporate
ndate and Approval to finalize the

settlement proposal with the a o the Minister of Human Settlements, Water

I's expectation in other words changed shape- from practice, to June 2016 to March 2017,
and so on- and did not help his case.

24. Having regard to the complete record, | have come to the sum total that the material placed before
me does not establish that Mr Nkosi had a section 186(1)(b) expectation. In other words, Mr Nkosi
has failed to prove that he was dismissed as contemplated by section 186(1)(a) of the LRA. His fixed
term contract of employment had expired at the end of its term and his employment consequently had

automatically come to an end- on Mr Nkosi’s own case.’



Simelane), Chief Director: Legal Services and Chief Director: Human Resources and

the applicant and his legal representatives, in an attempt to resolve the matter.

[12] The agreement reached arising out of that meeting was payment of 29
months of salary to the applicant at the TCTA remuneration rates totaling
R4 996 177.54, payment of the difference between the first package and mum
package for salary level 15 for the 12 month contract , amounting to R .00,
with the remuneration for the balance of the contract to be made at

package; the extended employment contract for 24 months
R1714 074.00 per annum and the legal costs submitted by t icant’s legal
representative. This would constitute a full and final settlement agr between

the parties.

[13] The acting Director-General, Mr. Tsh

the Minister, that it was unfair for the Depa

ed on the request to
for TCTA where TCTA was
ver, the acting DG supported

successful in the arbitration against the applic

the settlement proposal.

[14] Minister Sisulu approvedythégsettiement proposal on 3 April 2020. The
settlement agreement was)si or about 21 April 2020. The applicant was paid
May 2020. The applicant signed a fixed term

contract of employh 24 months on 13 May 2020.

[15] On 2022, the Deputy—Director General: Corporate Services
co a on the number of employees appointed additional to the
estab ose employed in terms of fixed term contracts as well as employees

who w retained beyond the age of 65 years within the Department, to the

inist

[16] The purpose of the report was amongst others that the Minister to note the
number of employees appointed additional to the establishment, as one of the points
of discussion, to request the Minister to note that the accounting officer is obliged to

terminate the irregular contracts, Department had 1 111 persons appointed



additional to the establishment and that some officials receive payment without

executing any functions in the Department which was not in its best interest.

[17] The applicant was one of the four senior management services members

appointed additional to the establishment identified in the report. The applicant’s

settlement agreement with the applicant who was not an
Department at the time of his dispute with the TCTA.

[18] On 21 February 2022, the Director-Genera

Phillips addressed a letter to the applicant advisi

a nt, Dr Sean

Department is in a
process to review organizational struct ded assessment of
appointments made in the Department and\ that thefapplicant’'s appointment was

found to be unlawful and irregular.

[19] The applicant was given rovide reasons why his employment

contract should not be termina applicant provided a response as to why his

contract of employment s terminated by 10 March 2022.

applicant was offered a contract of employment for a

[21] 18 March 2022 the Director-General terminated the applicant’s contract of

ployent based on the following reasons: the applicant’s appointment was as a
resift of the settlement agreement whose basis remains contested due to the
dispute between TCTA and the applicant, the arbitration award absolved the
Department and yet the letter of demand of the applicant to the Department referred

to the issue of legitimate expectation which was already addressed in the arbitration



award, regulation 57 requires employment period should not exceed 12 months and

therefore the settlement agreement was unlawful and irregular.

Grounds for seeking declarator

[22] The applicant submitted that his fixed term contract of employment
on 8 September 2022, provided grounds upon which the contract of
could terminate. This included amongst others: expiry of the fix
dismissal, resignation after serving notice period and death. Wha
March 2022, with the termination letter issued by the Director-G

and invalid as it was a termination not recognized by th rms of\the contract of

employment.

[23] The Director-General did not have ityto inate the applicant’s
contract of employment. Only the Minister has the poWwer as the executive authority

to terminate the applicant’s contract of emplo nt. Fhe Minister has not delegated

ments and the applicant's contract of

employment.

[24] The Director-Gen second respondent failed to provide any lawful

reasons justifying

employme
unlawful. dents have not challenged the validity of the settlement
agr t.

SubmisSions by the parties

[2 Mr Sikhakhane on behalf of the applicant submitted that the decision to
terminate the applicant’s fixed term contract was made by the Director-General of
the second respondent and he was not empowered to make such a decision. The
conduct of the Director-General in terminating the applicant’s fixed term contract

amounts to a repudiation of the applicant’s contract of employment. The applicant



does not accept the repudiation and therefore seeks damages for the payment of the

remainder of the fixed term contract which is about five months.

[26] The offer made by the Director-General to offer the applicant a position of a

Chief Director, amounted to a demotion. With the demotion offer, the writing was on

the LRA was incorrect. This related to the respondent’s conte at this Court

has no jurisdiction.

[27] Mr Sikhakhane further submitted that it is iffelevant Rew the applicant was

employed. There was a settlement agre réached.£There is no counter

application to set aside the settlement agr e settlement agreement was

reached with the blessing of the Minister. Th was aware of the settlement
agreement. There was no Minist gation when the applicant was terminated

by the Director-General on 18

[28] The applicant's employmentfwas approved by all the relevant stakeholders.

The respondent wg pronounce on the CCMA arbitration award and

the settlement agre his Court should not make a pronouncement on the

settlement

tion 57 of the Public Service Regulations and section 38 of the

Management Act* (PFMA) permitted the Director-General to

[30]¥ Mr Sekhakhane submitted in respect of the memorandum (report on the
number of employees appointed additional to the establishment, those employed in
terms of fixed term contracts as well as employees who were retained beyond the

age of 65 years within the department of water and sanitation) submitted to the

4 No. 1 of 1999.



Minister, the PFMA did not give the Director-General the power to terminate the fixed
term contract of the applicant. In any event, there was no approval from the Minister
as the memorandum only sought the Minister to note the report. Consequently, the
report to the Minister cannot empower the Director-General to do what he cannot do

in law.

[31] Ms Rambachan-Naidoo on behalf of the respondents submitte@ t the

applicant was employed by TCTA. The applicant was seconded to

as the Deputy Director- General (DDG) on salary level 15,

[32] Subsequent to the arbitration award, th

d\ that the Department created a legitimate
will be renewed. The CCMA at that

the Department. The applicant
expectation that his TCTA fi

[33] The memofe

appointed ablishment, the Minister did not say that the Director-
General thority to terminate the applicant's fixed term contract of
em nt. rector-General is empowered in terms of section 38(g) of the
PFM e the applicant’s fixed term contract.

] e applicant failed to respond to the offer of employment as a Chief Director.

Had*he accepted the offer, the applicant would have been employed until February
2023. The salary that the applicant would have earned had he accepted the offer, is

significantly higher than the damages that he is currently seeking i.e. five months.

Evaluation
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[35] The respondents’ contention that this Court has no jurisdiction is without
merits. This relates to the submission made by the respondents that the true dispute
of the applicant is the payment of six months of salary which remained on the
irregular 24-month contract that would have ended by effluxion of time in September

2022. The applicant’s true relief is a declaratory order.

[36] The jurisdiction of this Court is found in section 158(1)(a)(iv) RA.

Court has the power to grant a declaratory order.

[37] The applicant seeks a declarator that the terminatio term contract

of employment on 18 March 2022 by the Director-Geg d respondent
was unlawful and invalid. This is the main relief tha eking. In the alternative
77(2) and (3) of the

BCEA. Nothing came out during the hearing(of the matter in respect of the review as

reference is made to section 158(1)h) of th a

contemplated in terms of section 158(1)(h) o LRA and section 77(2) and (3) of
the BCEA.

[38] From the oral submiss de by Mr Sekhakhane and his heads of
arguments, the applican based on the main relief, which is seeking a
)(@)(iv) of the LRA that the termination of the

applicant’s fixed

pleaded c
[39] ap must stand and fall with how he pleaded his case. From the
plead se is not about a review.

] nsequently, this Court approaches the matter on the basis as to whether

the'a@pplicant is entitled to a declaratory relief or not.

[41] In Cordiant Trading CC v Daimler Chrysler Financial Services®, the Supreme
Court of Appeal (SCA) held that:

52005 (6) SA 205 (SCA) at paragraphs 16 - 18
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‘16] Although the existence of a dispute between the parties is not a
prerequisite for the exercise of the power conferred upon the High Court by

the subsection, at least there must be interested parties on whom the

declaratory order would be binding. The applicant in a case such as the

must be satisfied that the

future or contingent right or

that point, the Court must decide whether
the case is a proper oneg f ise of the discretion conferred on it.

[17] It seems to me the applicant has satisfied the Court that
he/she is interestedji ting future or contingent right or obligation’, the
Court is obli ction to exercise its discretion. This does not,
e Court is bound to grant a declarator, but it must
consi gfwhether it should refuse or grant the order, following an
all relevant factors. In my view, the statement in the above
effect that, once satisfied that the applicant is an interested
he Court must decide whether the case is a proper one for the
rcise of the discretion’ should be read in its proper context. Watermeyer
could not have meant that in spite of the applicant establishing, to the
satisfaction of the Court, the prerequisite factors for the exercise of the
discretion, the Court could still be required to determine whether it was
competent to exercise it. What the learned Judge meant is further clarified by
the opening words in the dictum which indicate clearly that the enquiry was

directed at determining whether to grant a declaratory order or not, something
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which would constitute the exercise of a discretion as envisaged in the
subsection (cf Reinecke v Incorporated General Insurances Ltd 1974 (2) SA
84 (A) at 93A-E).

[18] Put differently, the two-stage approach under subsection consists of

the following. During the first leg of the enquiry the Court must be satisfied

to exercise the discretion by deciding either to refuse

sought. The consideration of whether or not to grantithe ordeReonslitutes the

second leg of the enquiry.’

[42] Does the applicant have an interest in or contingent right or

obligation’. This is the first leg of the enqui doubt, the applicant has an
of employment which was
8 March 2022. A dispute therefore exists

between the parties as to the unlz gsspef,the termination of the applicant’s fixed

satisfied that the existen f the neécessary conditions precedent for the exercise of

the discretion exis

[43] Ine
Court must

etion whether or not to grant the declaratory order, this

all the relevant factors.

[44] r. Sikhakhane’s contention that it is irrelevant how the applicant was
employéad, this Court must consider the circumstances that gave rise to the

ployent of the applicant in determining whether or not to grant the declaratory
order. Furthermore, how the applicant was employed by the Department, forms part
of the evidence placed before this Court by the respondents. This Court cannot
simply turn a blind eye to such evidence merely because the Court is not called upon
to pronounce on the validity of the settlement agreement reached between the

applicant and the Department.
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[45] The applicant was previously employed by TCTA. TCTA is a state-owned
entity falling under the Department. The applicant was employed by TCTA on a fixed
term contract which expired on 28 February 2017. The applicant’s contract of
employment was not renewed by TCTA and the applicant referred a dispute in terms
of section 186(1)(b) of the LRA to the CCMA.

[46] The applicant was unsuccessful with his claim. Part of

in its supervisory role, must

ensure that there is compliance with CCMA itratign awards unless the award is
set aside on review.
[47] The applicant was then for employment within the Department. This

was a separate process the dispute between the applicant and TCTA. It was

indeed a separategdproce
between TCTA and

epartment had nothing to do with the dispute

pplicant. The applicant was seconded to be employed

within the m Deputy-Director General, additional to the establishment
in the O cting Director-General. The fixed term contract was from 9
Sep r2 0 September 2020.

[48] ilst employed by the Department, the applicant dispatched a letter of

mand” to the Department claiming that the Department created a legitimate
expectation that his fixed term contract of employment with TCTA was going to be
renewed. The applicant was claiming an amount of R4 423 936.20. It is not clear

from the papers when the letter of demand was issued.



14

[49] Without a doubt, the so-called legitimate expectation argument that the
applicant raised in his letter of demand is the same issue that was rejected by the
CCMA arbitration award.

[50] It is mind blogging that the applicant, without challenging the CCMA

arbitration award, decided to issue a letter of demand against the De
alleging legitimate expectation created by the Department that his fixed t
with TCTA will be renewed, despite the fact that there is a binding C

award which rejected this narrative.

[51] What is more concerning is that initially the legal s€tuices o partment

ica asfexorbitant and
the binding CCMA

correctly, took a view that the amount claimed by the
unjustified and applicant has no prospects of sug

arbitration award.

[52] It is important to quote from the mem dupy’ addressed to the Minister of

Human Settlements, Water and n. The memorandum is headed ‘Letter of
demand from Mr Nhlanhla Nk nt of Human Settlement Water and
Sanitation/ Director- General Tshangana, the memorandum states the
following:

2.5] ote that the aforesaid allegations were tested by Mr

Nko, ion for Conciliation, Mediation and Arbitration (‘CCMA’)
ag TA and he was not successful. In other words, notwithstanding
t th ment was not a party to the proceedings as Mr Nkosi chose to

e TCTA, the arbitrator ruled that the Department could not have

ated a reasonable expectation for the extension of the contract by TCTA.
6] Mr Nkosi has now decided to send a letter of demand to the
Department as he intends to sue for the same issue that has been decided by
the arbitrator as aforesaid. The arbitration award remains binding to the extent
that for as long as it is unchallenged through review processes, it constrains
both TCTA and the Department from either settling or conceding to legitimate

expectation allegations.
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[2.8.] Our view is that a dispute can either be settled where there are no
prospects of success if the matter were be defended or in circumstances
where it will be economically for the Department to settle than to defend the
matter. In this case, there are no prospects of success on the part of Mr Nkosi
and there is no reason why the letter of demand can be conceded to,
especially in light of the arbitration award referred to above.

[2.9] Albeit the discussion above, the amount claimed is also exofbitantand

not justified.

[53] The acting Director- General on 19 November 2019, wrot
above- mentioned memorandum: [1] Please note that Nh
as DDG ad(ditional to the establishment,[2] Legal se

demand.

[54] Below the comments of the acting Birector-@eneral, there is name of the

Minister of Human Settlements, Water and S tio s LN Sisulu, MP. Just below

legal advisor to
merely def does not solve it. We have to solve this matter.’
[55] Frons lear that there were differences of opinion between the

acting Dire

ral and the Minister in terms of how to deal with the applicant’s

lett ma

[56] written comments purportedly from the Minister, completely ignored the

Vic m the legal services of the Department. The views expressed by the legal
services were correct and had the best interest of the Department. The comments by
the Minister were patently wrong and opened a pandora’s box to a settlement
agreement and fixed term contract of 24 months given to the applicant which are

shrouded in controversy and prima facie downright unlawful under the circumstances
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wherein the applicant unduly benefited based on a letter of demand, which raised the

same issues which were rejected by the CCMA arbitration award.

[57] There was absolutely no basis to settle with the applicant. The applicant had

zero prospects of success with his claim.

[58] The acting Director-General (M. Tshangana) wrote a letter to thedVliniSier of
Human Settlements, Water and Sanitation, Ms L.N Sisulu, MP date ovem
201968, In this letter regarding the applicant’s demand of R4 423 cting
Director- General stated that:

‘I have been advised that there is no legal basi ent to settle
the matter on behalf of TCTA as that would re

am further advised that the basis for

egular expenditure. |
is that Mr Nkosi took
TCTA to the Commission for Conciliation Medidtion and Arbitration (* CCMA’)
and the arbitrator, rightfully or wrong ruled’ against him. This arbitration
ains binding between TCTA and Mr Nkosi.

ined in settling the matter which it was

award is not challenged a
Therefore, the Department
not a party to especially of the outcome thereto.’
[59] Despite thegabov

meeting between &

the acting DG to the Minister, there was a

es, the Minister’s special advisor, the applicant and his

legal repr jve eeting appears to have reached a settlement proposal.
The Minis ly approved the settlement proposal on 3 April 2022 and later a
sett t ag t was concluded.

[60] IANthe memorandum requesting a mandate and approval to finalise the
t proposals with Mr Nkosi, Deputy Director-General: Special Projects,
Department of Water and Sanitation, the acting Director-General, M Tshangana,
made the following comments: ‘It is unfair for the Dept to pay a TCTA... when TCTA
won the arbitration against Mr Nkosi.” The acting Director-General, despite his

written comments, supported the settlement proposal and the Minister approved it.

6 Index p 138-139.
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[61] As per the settlement proposal and eventually the settlement agreement the
applicant was paid an amount of R4 996 177.64 and payment was for 29 months
salary at TCTA remuneration and the applicant was offered 24 months fixed term

contract, and that legal costs as per the statement of account are to be taxed.

[62] The payment to the applicant of an amount of R4 996 177.64 wasfun)Ustified
and makes a mockery of the CCMA arbitration award which reject

the applicant that the Department created a legitimate expectation
contract with TCTA will be renewed. There was no legal basis w r to pay the
applicant this amount of money. The payment to the applicant was affront to the

Rule of law. A binding CCMA arbitration award wa red’to satisfy the

applicant’s wishes contained in his letter of demand

[63] What this payment shows is that thefapplicant@was rewarded for having lost
his CCMA arbitration award and was rew d the Department under the
circumstances wherein the Depa ad nothing to do with the CCMA dispute

between the applicant and TCTA®

[64] This was an abso trage nd squandering of the public purse. This Court
cannot ignore suc t exercises its discretion whether or not to grant

the declaratory or

[65] It ffles the mind that senior officials of the Department and a
r to pay the applicant an exorbitant amount of money based on

the s which were rejected by the CCMA arbitration award under the

ces wherein the Department was not a party to the CCMA dispute and
e applicant was not an employee of the Department at the time when he
had¥a dispute with TCTA at the CCMA. What happened with this settlement

agreement, was not in the best interest of the Department.

[66] The conclusion of the settlement agreement between the Department and the

applicant wherein the applicant unduly benefited financially and in terms of his fixed
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term contract for 24 months, was nothing but a sham and a disgrace and it should
not have been allowed by those entrusted to protect the public purse. The scarce

public funds were not used wisely when payment to the applicant was approved.

[67] As previously stated, arising out of a prima facie unlawful settlement
agreement, it was agreed that the applicant would be offered a fixed term coaffact of
24 months from 9 September 2020 to 8 September 2022.

[68] The applicant signed the 24 months fixed term contract on

fixed term contract for 24 months long before the eXp existing contract and
was offered 24 months contract instead of th act as per regulation

57 of the public service regulations.

[69] Given the totality of the e

prima facie unlawful settlement

before this Court and the unjustified and

ached between the applicant and the

unl
ense of the public purse. The applicant now approaches this Court

e to benefit from the same prima facie unlawful settlement agreement

cannot exercise its discretion to grant the declaratory order.

[71] Even if | could exercise the discretion to grant the declaratory order, this Court

has no power in terms of the LRA to declare a termination of contract of employment
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unlawful and invalid. In Chubisi v SA Broadcasting Corporation SOC Ltd and others’,

the Labour Court through Tlhotlhalemaije J, held that:

‘Arising from the majority decision of the Constitutional Court in Steenkamp it

is settled that this Court cannot ordinarily determine claims based on the

[72] In as far as the applicant seeks an r togdeclare the termination of his
employment unlawful and invalid strength of the binding judgement of the

Constitutional Court in Steenk rs v Edcon Ltd (National Union of

Metalworkers of SA intervenin Court has no jurisdiction under the LRA to

grant such an order. Whatji lly a dispute of unfair dismissal under the LRA,
dispute and sought a declaratory order that the
termination is unle valid. This practice should be discouraged.

[73] In the following order is made:

Orde

The applicant’s application is dismissed.

2. There is no order as to costs.

72021 42 ILJ 395 (LC) at para 23.
8(2016) 3 ILJ 564 (CC).
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