THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG

Reportable
Case no: J502/2022

In the matter between:

DAVID SEDUMEDI Applicant
and
SEFAKO MAKGATHO HEALTH Respondent

SCIENCES UNIVERSITY

Heard: 14 & 15 March 2024; 15 April 2024; 25 October 2024
Delivered: 4 April.2025

This judgment was handed down electronically by emailing a copy to the
parties. The 4" of April 2025 is deemed to be the date of delivery of this

judgment.

Summary: Fixed-term contract — no right to terminate on notice for
operational reasons unless such right specifically agreed to as a

contractual term

Fixed-term contract — premature termination of fixed-term contract by

employer constituting breach - employee’s duty to mitigate loss —



damages equal to unexpired portion of contract less income actually
earned in similar employment, or income that could have been earned if
employee had taken reasonable steps to find such employment — onus on
employer to prove employee’s efforts at finding such employment

unreasonable

Contractual interpretation — incorporation by reference — permissible to
incorporate contractual terms into employment contract that have not
been read or even seen by employee, provided employee clearly and

unequivocally agrees to such incorporation

Contractual interpretation — incorporation by reference — employer’s
managerial policies only become terms of an employment contract if the
employee clearly and unequivocally agrees to such policies constituting

contractual terms

Contractual interpretation — correct method. of interpretation is a unitary
consideration of text, textual context, extra-textual context, and purpose —
the text itself has an important interpretative gravitational pull -
interpretative gravitational pull strongest with text, then with textual

context, then with extra-textual context, then with purpose

JUDGMENT

MEYEROWITZ AJ

Introduction

[1] In September 2018 the applicant, Mr David Sedumedi (Mr Sedumedi),
concluded a five-year fixed term contract of employment with the
respondent, Sefako Makgatho Health Sciences University (the

University), in terms of which he was appointed as Director: Institutional



[2]

[3]

[4]

[5]

Advancement & Internationalisation, from 1 October 2018 until
31 September 2023.

His gross salary was initially R100,500.91 per month but, by the time he
received a notice of possible retrenchment on 24 June 2021, his gross
salary had been increased to R129,647.17 per month. In the notice the
University explained that his position of “Director: Institutional
Advancement & Internationalisation” would likely become redundant
through the creation of a new position titled . “Director:
Internationalisation”, explaining that the “Institutional-~Advancement”
function of his job would now be contained in a different.subordinate
position which would report to the Director: Communications and

Marketing.

Mr Sedumedi participated, more or less; in the retrenchment process, but
explained to the University that he expected to be automatically
appointed to the newly created position of Director: Internationalisation.
On 6 August 2021 the University responded stating that he would not be
automatically appointed to this position, and duly commenced advertising
the position for possible incumbents.

Mr Sedumedi did not apply for the position of Director:

Internationalisation.

On 24 February 2022, Mr Sedumedi received notice of the termination of
his services for operational reasons. In this notice the University
explained that, following the abovementioned interview process, a Dr
Jooste had been appointed to the position of Director:
Internationalisation, and that Mr Sedumedi was being dismissed as there
were no other suitable positions available for him. The University stated
that Mr Sedumedi would receive R129,647.17 in lieu of one months’
notice, three weeks’ severance pay in an amount of R101,801.47, and 28
days’ of leave pay in an amount of R168,375.17. Mr Sedumedi’s last
working day would be 28 February 2022.
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pursued with particular vigour and | am, in any event, bound by the

Buthelezi decision.*

[10] The salient aspects of Mr Sedumedi’s fixed-term contract, contained in

his Appointment Letter, are as follows:

“‘We have pleasure in confirming your permanent employment, on a

five-year renewable contract...

Designation: Director: Institutional Advancement & Internationalisation
Effective Date of Appointment: 01 October 2018 — 31 September
2023...

3. Retirement Age... 4. Termination of Service. Notice of

termination must be submitted to your line manager for his/her
acceptance before submission to the 'Human Resources Division for

final processing. You will be required to serve a notice period of one

month (Administrative role), or three months (Academic role). 5.

Official Working Hours...

Your attention is drawn to the fact that all appointments are subject to

the articles contained. in the conditions of service of the University.

Appointments are further subject to decisions lawfully taken by Council
of the University. on matters pertaining to its employees.” (own

emphasis)

[11] Ms.Scheepers, for the University, conceded during argument that the
Appointment Letter did not constitute what might be regarded as “a
perfect contract”. Indeed, the document seems to suggest that the
employment contract was for a fixed period of 5 years, but that Mr
Sedumedi would nonetheless have the option of terminating the contract
on one month’s notice (given that his was an administrative position).
Importantly, nothing is said about the University also being able to

terminate the contract on notice prior to its natural end date.

4 See also SA Municipal Workers Union on Behalf of Morwe v Tswaing Local Municipality and
Others (2022) 43 ILJ 2754 (LAC), SA Maritime Safety Authority v McKenzie (2010) 31 ILJ 529
(SCA) and Fedlife Assurance Ltd v Wolfaardt (2001) 22 ILJ 2407 (SCA).
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5. PROCEDURE AND GUIDELINES
5.1 The University shall not terminate the employee's services,

unless there is a valid reason for such termination related to the

capacity or conduct of the employee or the operational

requirements of the University.

5.2 Termination of service, either by the employee or the

University, will be in accordance with the specific terms of the

employment contract that exists between the University and the

employee regarding the giving of notice of termination of such

service...

5.7 The period of notice is as follows for the various categories of

employment:

5.7.1 Permanent Employees/Fixed-term Contract Employees:

() The .period of notice will be 3 (three) calendar

months for academic employees unless otherwise

determined by Senate

(i) ~The.period of notice will be 1 (one) calendar month

for non-academic employees, unless otherwise

agreed upon between an employee and his/her line
manager, in consultation with the Human Resources

Department...

5.8.1 Termination of service may be effected by either the

University or the employee without notice of termination, on

grounds recognised by law as sufficient commonly referred

to as material breach of the employment contract...

5.8.3 University employees whose services have been
terminated in accordance with the disciplinary code, and/or

upon grounds of material breach of the employment




[13]

contract, and whether by the giving of notice or not, are

entitled to lodge an appeal against such termination in

accordance with the provisions of the disciplinary

procedure.

5.8.4 Employees, whose services have been terminated in

accordance with the retrenchment procedure are not

entitled to appeal against their retrenchment in accordance

with the disciplinary appeals procedure...

7. EFFECT OF NON-COMPLIANCE
Any non-compliance with this policy must be dealt with in terms
of the normal institutional governance and management

processes, including possible disciplinary action _where

appropriate.” (my emphasis)

The University argues that, when the Appointment Letter is read together
with the Termination Policy, it reveals that the University was
contractually entitled to terminate Mr Sedumedi’s employment on one
month’s notice for operational reasons. Mr Sedumedi argues that the
University had no such. contractual right, and that it could only have
terminated his employment, prior to 31 September 2023, if he had

materially breached the contract.

Contractual interpretation

[14]

The seminal cases of Natal Joint Municipal Pension Fund v Endumeni
Municipality®, Capitec Bank Holdings Ltd and Another v Coral Lagoon
Investments 194 (Pty) Ltd®, and University of Johannesburg v Auckland
Park Theological Seminary and Another’, all recently approved by the

LAC in Herbert v Head of Education: Western Cape®, make it clear that

52012 (4) SA 593 (SCA)

6 2022 (1) SA 100 (SCA)
72021 (6) SA 1 (CC)

8 (2022) 43 ILJ 1618 (LAC)
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acknowledge having read, understood and accepted.' [However],

'the reverse' had not been transmitted. The majority of the Court
held that the customer was not bound by the terms of this
paragraph as there had been no animus contrahendi (for reasons
not relevant to the case before us). But the minority (Streicher and
Nugent JJA) held that the animus had been established and that
the customer was bound by the 'conditions of trade' for the reason

that 'the reverse' referred to was clearly the reverse of the original

document... As a matter of construction, the customeriin.the Africa

Solar case was told that by signing he was committing himself to

what was clearly an existing set of conditions... (my emphasis,

footnotes omitted)

[21] The unanimous court in Cape Group Construction agreed'® with the
minority in Africa Solar (Pty) Ltd v.Divwatt (Pty) Ltd'’, with the latter
saying that “If the reverse was not faxed to him and not known to him he
could have called for a copy. By not doing so he indicated that he was
nevertheless prepared to contract on the basis of the appellant's
standard conditions. The Full Court erred in holding that a person 'cannot
be held to be bound by something which he has not seen'. If a person is

prepared to contract subject to standard conditions which he has not

seen, there is nothing preventing him from doing so " (my emphasis)

[22] The concept of incorporation by reference is directly linked to the caveat
subscriptor.rule. Referring to Brink v Humphries & Jewell (Pty) Ltd*°, the
High' Court in Automated Office Technology (Pty) Ltd t/a Assetfin
Financial Solutions v Bestmade 160 CC and Others?® held that the

caveat subscriptor principle:

[14]... ... can be traced to the oft-cited decision in Smith v Hughes

where it was explained that: “If, whatever a man’s real intention

16 At [12] by stating that “As a matter of construction | have no difficulty with that conclusion.”
172002 (4) SA 681 (SCA)

18 At [62]

192005 (2) SA 419 (SCA)

20 (A123/2015; A124/2015) [2017] ZAWCHC 3 (17 January 2017)



[23]

[24]

may be, he so conducts himself that a reasonable man would

believe that he was assenting to the terms proposed by the other

party, and that other party upon the belief enters into the contract
with him, the man thus conducting himself would be equally bound
as if he had intended to agree to the other party’s terms.”
(footnotes omitted)

[15] This principle is said to be based on the doctrine of “‘quasi-
mutual assent”, and is predicated on an objective approach to the

theory of contract law ie that the law is concerned with the external

manifestation, and not the inner workings of the minds of parties to
a contract [otherwise effective commerce would be impossible]?:.
So, even where subjectively speaking consensus may be absent,
resort may nonetheless be had to this so-called reliance theory to
determine whether a binding contract has come into being. In
effect what the law does in such.matters is to say that a party will
ordinarily be held to an agreement he or she has signed, even
though they may not have intended to bind themselves thereto
contractually, and<even though they may not have read the
document containing the agreement before signing it”. (my
emphasis, footnotes omitted)

After discussing both Cape Group and Africa Solar, the authors of
Christie’s The. Law of Contract in South Africa clarify the issue by
postulating that the hypothetical phrase “I haven’t read [or even seen]
this document but I'm [assenting to it] because I’'m prepared to be bound
by it without reading it” is “an attitude, whether expressed or implied, that

entitles the other party to regard the document as binding”.??

The above authorities certainly appear to support the University’s case in
the present matter. However, what remains to be considered is the
precise wording used in both the Appointment Letter and the Termination

Policy, and a correct interpretation of these two documents.

21 See Irvin and Johnson (SA) Ltd v Kaplan 1940 CPD 647 at 651; Christie (note 14 supra) at

224

22 Christie (note 14 supra) at 221
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For the Respondent: Advocate Melissa Scheepers

Instructed by: Malatji & Co Attorneys, Johannesburg



