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JUDGMENT




MYBURGH, AJ:

1.

This is an application for leave to appeal against an order in terms of which |
granted a stay of interdict proceedings pending the hearing of an application
by the Copyright Tribunal for the grant of a compulsory license in respect of

certain literary works.

| believe to appropriate to mention at the outset that | was informed from the

bar that the application for a compulsory license had in fact been heard by the
Tribunal and that a judgment (in favour of the current respondents) had been
handed down by the time this application came before me. The relevance will

become apparent.

The parties were ad idem that the grant or refusal of an application to stay
proceedings entails the exercise of a discretion in the true sense and hence
that the test to be applied is a more stringent one than that which ordinarily
applies in respect of applications for leave to appeal. The test to be applied is
accordingly whether | acted on an incorrect understanding of the facts or a
wrong principle; alternatively whether there is some other compelling reason
to grant leave — typically that matter raises an issue of such broad interest

that it should properly receive the attention of a higher court.

It was not suggested that | had erred in relation to the facts. | will accordingly

say no more in that regard.

As to the applicable principle, or principles, Mr Mechau SC who appeared for
the applicant, drew my attention to the decision in CIPLA', in particular
paragraph 41 of that judgment. Mr Sholto-Douglas SC, who appeared for the
respondents, argued that that principle was not of application. He also argued
that leave should not be granted as the temporary license granted by the
Tribunal would expire before the appeal was likely to be heard — this on

account of the lengthy rolls and associated delays.

' Cipla Medpro (Pty) Ltd v Aventis Pharma SA, Aventis Pharma SA and Others v Cipla Life Sciences (Pty)
Ltd and Others (139/2012, 138/2012) [2012] ZASCA 108; 2013 (4) SA 579 (SCA) (26 July 2012)



6. In my view the fact that the license may potentially have run its course by the
time an appeal would, in the ordinary course, be heard is no answer — this
notwithstanding that it is unlikely that an appeal would in fact be heard in
those circumstances. | refer in this regard to section 18 (2) (a) of the Superior
Courts Act.?

7. In my view the principles enunciated or referred to in CIPLA do not find
application. In the first instance, | did not decide the claim for an interdict —
which is what was in issue in CIPLA. Secondly, and assuming the issue to be
relevant (as to which | have some doubt) , while it is so that proving and
quantifying a claim for damages has some inherent difficulties when it comes
to matters of this kind, those difficulties do not in any way approximate the
difficulties which were in issue in CIPLA. On the contrary, there are numerous
cases in which our courts have awarded damages based on the distribution of
infringing copies. | am therefore not satisfied that there is any reasonable

prospect that another court would find that | acted on an incorrect principle.

8. | am also not persuaded that the matter raises an issue which is of such
interest or importance to the broader community that leave should be granted
even though | might not be satisfied that the applicant enjoys reasonable

prospects of success on appeal.

9. Another factor that weighs with me, albeit not decisively, is that the stay had
already run its course when this application was argued. The setting aside
thereof on appeal would accordingly not have any practical effect. That being
so, | do not consider that it would be appropriate to burden an appeal roll with

the matter.

10.In the circumstances | make the following the order:

2 Act 10 of 2013.



ORDER

a. The application is dismissed with costs, such costs to include the costs

of two counsel.

b. Counsel's charges will be taxable according to scale C.
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