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in gorporate delegations of authority, particularly in high-value commercial agreements




ORDER

Onl appeal from: KwaZulu-Natal Local Division of the High Court, Durban (Laing AJ,

sitfng as court of first instance):

The appeal succeeds.

2 The order of the court a quo is set aside and is replaced with the following:
‘(@) The plaintiff's claim is dismissed.

(b) In respect of the defendant’s claim in reconvention, the following order

is made:
(i) The defendant is granted judgment against the plaintiff in the
amount of R835 080.73.

(ii) Interest on the aforesaid amount is to run from 22 May 2015 to
date of payment.

(i)  The defendant is to pay the plaintiff's costs for the action on scale
B.

3. The respondent to pay the appellant’s costs including the costs in respect of

the application for leave to appeal on scale C.




JUDGMENT

|
|
|
!

Maﬁlpa J (Steyn J and Gajoo AJ concurring):

Int| bductlon

[1] \ This appeal concerns the validity of two purported Master Rental Agreements
all }.Jedly concluded between the appellant, Technovaa Packaging Industries (Pty) Ltd
andl the respondent, Main Street 1051 (Pty) Ltd t/a Nashua Durban, and the
cofisequences arising from the alleged lack of authority on the part of the appellant's
redresentative, Mr Steven Crowley (Mr Crowley), who purported to conclude the
agfeements. The central question on appeal is this: Did Mr Crowley possess the
aufhority, either actual or ostensible, to bind the appellant to the Master Rental
Adreements with the respondent? The facts are largely common cause. This appeal

turhs essentially on the inferences to be drawn from the facts.

2l The court a quo, per Acting Justice Laing, found in favour of the respondent,
effEctively validating the agreements in question and determining that Mr Crowley had
os énsible authority to bind the appellant. The court a quo ordered the appellant to pay
jrespondent the sum of R3 539 416.90 and return the leased equipment. The
co irt‘s reasoning hinged primarily on the concept of implied actual authority, drawing
inf
Mn

rences from the appellant directors' presumed knowledge of and acquiescence to
rowley's actions over an extended period.

[3] The matter now comes before this court following the appellant's successful
ap lication for leave to appeal to the full court of this division, granted by the Supreme
rt of Appeal. The appellant contends that the court a quo erred fundamentally in

its|reasoning and findings on corporate authority. Though overlapping in some

regpects, the appellant advances two principal challenges on appeal. The first
coficerns Mr Crowley's authority to bind the company through rental agreements — |

sh ‘il refer to this as the authority challenge. The second relates to the court a quo's




Bagkground

[4]| The substantial dispute crystallised around events between 2011 and 2013. In
Nolember 2011, Bridoon Trade and Invest 197 (Pty) Ltd (Bridoon) initiated a series of
ag jements to lease office equipment from the appellant. These agreements were
sig ed by Mr Crowley, an employee of the appellant. Subsequently, Bridoon entered
intg factoring agreements with Quince Capital (Pty) Ltd t/a Nashua Finance and

—

mdndated that either the appellant's directors sign the agreements or furnish a
regolution that explicitly authorised a representative to sign on the company's behalf.
In fesponse to this requirement, the appellant purportedly presented a resolution that
supposedly granted another employee, Mr Derek Cranston (Mr Cranston), the
authority to act on behalf of the appellant. Subsequently, Mr Cranston issued a power

of Bttorney to Mr Crowley, which ostensibly empowered him to sign the agreements in
question.

5]

Agdreement. The appellant contested Mr Crowley's authority to sign the agreement,

On 30 May 2013, the parties purportedly concluded another Master Rental

magintaining that the resolution authorising Mr Cranston to conclude agreements on
alf of the appellant did not extend to commercial agreements of this nature. The
digpute intensified in October 2013 when the respondent discovered potential issues
Y Mr Crowley's authority and sought settlement negotiations. Mr Crowley's
loyment with the appellant was terminated in March 2014. Legal proceedings
cojnmenced on 23 April 2015, with the respondent claiming R78 110.42 for Claim A
amT R1 461 306.48 for Claim B based on the purported agreements.

[6]|; The appellant responded with an amended plea denying the validity of the
ag bements and tendering the return of any identifiable goods supplied. They also
raied prescription against the alternative unjust enrichment claim. On 5 October 2015,
ther appellant filed a claim in reconvention seeking R1 235 088.73, representing




am iunts drawn from their bank account via debit orders between November 2011 and
Felpruary 2014. At a pre-trial conference on 18 May 2018, the parties identified Mr
Cr Yvey's authority and the validity of the Master Rental Agreements as the key
i S

ISsyies.

The authority challenge
[71] The authority challenge centres on three contentions. The appellant submits

tha the court a quo made several distinct errors in its analysis of Mr Crowley's authority

to bind it through rental agreements. It argues first that the court a quo incorrectly
co 1"I’Iated the ‘power of attorney’ with the ‘directors’ resolution’, treating these distinct
Iell instruments as interchangeable. Second, that the court a quo failed to recognise,
SO -ihe argument goes, that only company directors have the authority to pass
resblutions and delegate powers. Third, that the court disregarded clear evidence of
Mr ﬁCrowley's limited authority, including a letter from the respondent specifically
adlising that contracts would only be valid if signed by directors or authorised

ingividuals.

[8]]] My analysis must commence with the terms of the resolution and power of

attprney itself. These terms were determined by the appellant and accepted by the
re i)ondents. They must be interpreted according to the well-established triad of text,
coptext and purpose. The resolution, dated March 23, 2011, appointed Mr Cranston
‘asjthe representative taxpayers/vendor for the Company’ and granted him ‘full power
angl authority to act on behalf of the Company in respect of all tax affairs’. The
olution further authorised Mr Cranston to ‘act in the name of the Company in making
enquiries or to complete or sign the necessary returns or other documents
arding the affairs of the company’. In a document dated 20 June 2011, Mr Cranston

orted to grant Mr Crowley a ‘specific power of attorney’. This power of attorney

orised Mr Crowley ‘to act as a representative taxpayers/vendor or of the Company
full power and authority to act on behalf of the Company in Respect of All Financial

Human Resource affairs’. This included, but was not limited to, ‘auditing,

wit
an
acqounting, banking and general financial administration’. Mr Crowley was also
empowered to ‘act in the name of the Company making any enquiries or to complete

or $ign the necessary returns or other documents regarding the said Financial and
Hugnan Resources affairs of the Company'.




[9]| These provisions make plain a number of matters that bear upon the authority
que $tlon | agree with the appellant that the resolution advanced by the respondent to
su port Mr Crowley's authority is, on a plain reading, limited in its scope. It did not
embower Mr Crowley to conclude commercial agreements like the Master Rental

Ag §ements at issue, being strictly limited to matters concerning tax. The appellant

ady énces three distinct arguments in this regard.

[1Ct Building on this, the appellant argues that Mr Cranston, even assuming broader
aufhority, lacked the power to delegate this authority to Mr Crowley, as such delegation
nefessitates a specific resolution from the appellant's board of directors. Finally, and
pethaps most fundamentally, the appellant maintains that the power of attorney used
by|Mr Cranston to delegate authority to Mr Crowley was invalid ab initio, being a
pefsonal power of attorney, which cannot transfer authority vested in the board of

dirfctors.’

[1 1j The respondent's position rests upon different foundational principles. First and
foremost, they contend that the court a quo correctly determined that actual authority
ca1;‘ manifest in either express or implied form. Given that the appellant's directors

myst have had knowledge of Mr Crowley's actions; their lack of intervention strongly

indicates implied authority. This interpretation gains particular force when considering
‘thqt no evidence suggests any fraudulent intent or conspiracy in the actions of either
M Cranston or Mr Crowley. Second, the respondent emphasises the temporal aspect,
arguing that from November 2011 to May 2013, there was authority to conclude the
reftal agreements as they were consolidated. Their position is fortified by what they
ch@iracterise as a significant evidentiary gap in the appellant's case, namely, the failure
to pall any of the expected witnesses such as the directors, Mr Cranston, or Mr Nair.
Th omission, they argue, left the respondent's case largely uncontested. In

ad ‘ancmg these arguments, the respondent placed reliance upon the decisions of

Endumeni Municipality [2012] ZASCA 13; [2012] 2 All SA 262 (SCA); University of Johannesburg v
Augkland Park Theological Seminary and another [2021] ZACC 13; 2021 (6) SA 1 (CC); 2021 (8) BCLR

807 (CC); and the authoritative text of F H | Cassim et al Contemporary Company Law 3 ed (2021) at
5714

g Tfe appellant draws support for these propositions from Natal Joint Municipal Pension Fund v




Northern Metropolitan Local Council v Company Unique Finance (Pty) Ltd? which
drdws upon the principles established in NBS Bank Ltd v Cape Produce Company
(PYy) Ltd and others.® The following sentence from the resolution bears repetition:

'Derek Cranston, is hereby appointed to act as the representative of the representative
taxpayer/vendor for the Company with full power and authority to act on behalf of the Company

in fespect of all tax affairs . . .

[14] This provision requires careful interpretative analysis because while it grants
authority to Mr Cranston, it explicitly confines this authority to tax-related matters. As |
sef it. Mr Cranston's authorisation must be read within these strict parameters. Such

hority cannot be interpreted broadly within its sphere, but what then of matters
falling outside it? There are two interpretative indicators of value. The first is textual.

resolution contains the following limitation: ‘all matters relating to tax affairs’. An

;iness operations. Nowhere does the resolution state that a director authorised for
imatters may also conclude commercial agreements or delegate such authority to
others. If that was the intended consequence, it is reasonable to suppose that this
Id have been stated, given what is expressly provided for in the case of tax-related
matters. | therefore find that the authority granted to Mr Cranston did not encompass
cojnmercial agreements such as the lease agreements in question. Mr Cranston thus
ladked the necessary authority to bind the appellant to the agreements, the absence

of Which, renders them void. It follows that the authority challenge must succeed.

delegation challenge

[1: The delegation challenge rests on fundamental principles of company law. The
ap ?e[lant contends that the court a quo failed to differentiate between delegation as a
\

i Sl\élig)hem Metropolitan Local Council v Company Unique Finance [2012] ZASCA 66; 2012 (5) SA 323
? /i\)! 38 Bank Ltd v Cape Produce Company Pty Ltd and others [2001] ZASCA 107; [2002] 2 All SA 262




management tool and resolution as a formal act of the board of directors. This error
ledlthe court to overlook the principle of ultra vires, as individuals cannot delegate or
exgrcise powers they do not possess. The culmination of these errors, the appellant
ardues, was the court a quo's.problematic conclusion that the appellant was bound by

a on-existent contract based on an invalid corporate guarantee issued by a Dubai

cofpany on a South African letterhead.

[14] The respondent advances a materially different position. It contends that the
colirt a quo correctly found that Mr Crowley had actual authority to conclude the
agfeements. In support of this position, the respondent highlights several points: Mr
Crpwley was introduced to the respondent as the appellant's financial representative;
thg appellant provided the respondent with a collection of documents, including the
af¢rementioned resolution and power of attorney; and Mr Crowley successfully signed
m{ltile Master Rental Agreements without encountering any objections from the
appellant. Alternatively, they argue that Mr Crowley was, at minimum, ostensibly
authorised to conclude the agreements, relying on established principles of ostensible
authority in case law. Notably, the respondent relies on the case of Makate v Vodacom
(Ply) Ltd,* where the court recognised a novel form of actual authority — authority by
reqresentation. On the delegation challenge, the respondent maintains that proper
co ‘porate procedures were followed and that the court a quo correctly interpreted the
intﬁrplay between management authority and board oversight.

!
[19] | have set out above the relevant terms of the resolution that bear upon the
dejegation challenge. The authority granted to Mr Cranston was personal in nature,
spegcifically tied to his role and expertise in tax matters. This raises fundamental
qugstions about the validity of any subsequent delegation to Mr Crowley. The power

to f:ielegate authority within a corporate structure must flow from proper board
authorisation. The distinction between operational delegation, a management tool,
angl formal delegation of board-authorised powers, requiring resolution, is fundamental
to pompany law. This is not merely a technical distinction but goes to the heart of
cofporate governance. When Mr Cranston purported to delegate authority to Mr

Crqwley through a power of attorney, he attempted to transfer powers he himself

“ Mgkate v Vodacom [2016] ZACC 13; 2016 (4) SA 121 (CC); 2016 (6) BCLR 709 (CC).




i . - - .
po Fessed only for limited purposes. This engagement with the ultra vires principle

redeals the fundamental flaw in the court a quo's reasoning: it failed to recognise that
po :ers granted for tax purposes cannot transform into general commercial authority
thr#ugh the mechanism of delegation.

[14] The respondent's counter-arguments require careful consideration. First, they

|
|
|
|
[

adliance the position that actual authority existed through the conduct of the board
anE management over time. This argument rests on the premise that the directors'

knpwledge of and acquiescence to Mr Crowley's actions created implied authority.
S
arument founded on ostensible authority. They argue that even absent actual
authority, Mr Crowley possessed ostensible authority sufficient to bind the company.
Hdwever, the evidence reveals a fatal difficulty: the respondent did not rely on
ostensible authority but instead insisted upon proof of actual authority through board
regolution. Having specifically required and relied upon actual authority, which proved

ond, and perhaps more compellingly, the respondent advances an alternative

defective, the respondent cannot now seek refuge in ostensible authority. Tangentially,
th¢ existence of a contract, as counsel submitted, and the necessary authority to enter
) it, must be established before the delivery of goods, not after. Thus the respondent
jnot rely on any subsequent authorisation to validate Mr Crowley's actions.

[17 In addition, as best | can understand the resolution, which regulates what
acflons are permissible within the scope of the granted authority, it does not state that
MrlCranston may delegate such authority to others, nor is there any equivalent terms
to pe found that extends Mr Cranston’s authority to commercial agreements or general

bupiness operations. Rather, the resolution clearly outlined the scope of authority

granted, specifically limiting it to tax matters, which advances the appellant's assertion

thgt the resolution furnished to the respondent only authorised Mr Cranston to act on

befialf of the company concerning its tax affairs. As a fundamental principle of agency

being that an agent cannot delegate more power than they possess, meaning Mr
Cr :nston, even if empowered to sub-delegate his powers, could not have granted Mr
Cri ley more authority than the resolution itself provided, the court a quo ought to
haye found that the respondent failed to establish either actual or ostensible authority

on the part of Mr Crowley to conclude these agreements.
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[14] The resolution cannot be read as encompassing the conclusion of commercial
agfeements of the kind at issue here. The deficiency on this score manifests in several
wals. First, Mr Cranston enjoyed no power to delegate authority to conclude these
agfeements to Mr Crowley. Second, no resolution directly delegated authority from the
bobrd to Mr Crowley. Third, Mr Cranston's purported delegation via the power of
rney was incompetent — the authority vested in the board cannot be transferred
thipugh this mechanism. | do not understand modern corporate practice which
requires flexibility in delegation to warrant an unbridled interplay between
management authority and board oversight. It follows that the delegation challenge

miuist also succeed.

THe unjust enrichment
[19] The final matter requiring attention is the alternative claim for unjust enrichment.

f i ifs claim presents distinct considerations from the authority and delegation

[29] The respondent's reference to settlement negotiations, while technically
missible, points to a practical recognition of benefit received. The respondent’s
cl lm upon which the unjust enrichment is based arises from the rental agreements
whlich were concluded between November 2011 and November 2012. The
supsequent settlement negotiations were finalised and agreed to during 30 May to 6
Jupe 2013. According to the respondent, if this court finds that the contracts were
injalid, the appellants received the goods and benefited from utilising them during the
refital period. Additionally, pursuant to the settlement, the appellants effected payment
On{4 June 2013, 7 June 2013 and 14 June 2013. According to the respondent, the

payments it made to the various finance companies was made sine causa on behalf
0

—h

the appellants and were as a result impoverished.

[21] While the respondent contends that the settlement negotiations endured from
Ogtober 2013 to February 2014, the appellant argued that payments which were
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|
su |ect to the claim and were made between May and June 2013. The respondent’s
altJ, native for unjustified enrichment was instituted on 7 December 2016. All things
coflsidered, the appellant contended that the respondent's claim prescribed. No
defence was raised by the respondent suffice to say that it had not contemplated that
thd lappellant would challenge the validity of the agreement when it initially instituted
thdaction. Therefore, the introduction of the claim of unjustified enrichment could only
arisen after it received the appellant'’s plea. While the parties are entitled to
,nd their cases, they run the risk of being hit with defences from the opponent

o when prescription starts to run. On the facts of this case, | am satisfied that the

ondent's claim prescribed.

claim in re-convention
What remains is the appellant’s claim in re-convention. Arising from the same

if ifis found that the agreements are invalid, then the respondent is not entitled to rely
{hem to found a cause of action. The respondent had drawn, through a debit order
pr isented to the appellant’s bankers, various amounts totalling R1 235 088.73 when
th }e was no obligation on the appellants to pay the amount and the respondent was
in faw not entitled to such payment. Accordingly, the appellant claimed repayment of
thg|aforesaid amount plus interest from date of mora.

[23] The appellant accepted that the respondent was entitled to reasonable
co )pensation for the use of the goods from date of delivery of such goods to the
ap 1ellamt to the date when the appellant tendered the return of the goods being no
lat r than 21 May 2015. According to the appellant, the reasonable compensation
5 unts to R400 000. That being so, the appellant is indebted to the respondent in
thdamount of R835 080.73 together with interest from 22 May 2015. The only defence

raiged by the respondent in respect of the claim in re-convention was that the

agfeements were valid. Having already found the converse to be the case, the

appellant’s claim must succeed.

As regards costs the appellant submitted that these should follow the result and
in the event it was successful on the appeal and on the counter claim, it should
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be iawarded costs for the counterclaim. It was submitted that the appellant’s

en I avoured to truncate the record which was unnecessarily prolix but that the

* . g
redoondent had insisted on a lengthy record on the basis that in its view, the appeal

ded the issue of cession. In view of this, it was necessary to include all documents
h were before the court a quo. This was conceded by the respondent who
mitted that the matter raised complex issues and that in view of the numerous
es which arose, the respondent had to ensure that all relevant evidence was
~ed before court. Therefore, that in the event they were unsuccessful, the

pondent argued that due to the nature of the matter, the appropriate scale would

[2B] The issues on appeal were set out in the notice of appeal and were limited to
lobus standi, authority and delegation, unjustified enrichment and the counter claim. It
wais apparent from the start that not all the documents, which were before the court a

qdo, were relevant. The record could and should have been truncated to include only

thhse parts necessary to determine the issues. Arising from the respondent's
cdhcession, it was at the respondent’s insistence that the record was prolix and

inbluded irrelevant material. | have considered this in arriving at the conclusion that

thié respondent be held liable for costs at scale C to reflect the court's displeasure in
héw the respondent dealt with the issue of the record. No opposition was advanced

o the appellant's submission on the reserved costs for the application for leave to
appeal.

[ !] Having considered the matter and upon hearing counsel, the order that | make
is faccordingly the following:

-

The appeal succeeds.

N

| The order of the court a quo is set aside and is replaced with the following:
| ‘(@) The plaintiff's claim is dismissed.
(b) In respect of the defendant’s claim in reconvention, the following order
is made:
(i) The defendant is granted judgment against the plaintiff in the
amount of R835 080.73.

(i) Interest on the aforesaid amount is to run from 22 May 2015 to
date of payment.
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(i)  The defendantis to pay the plaintiff's costs for the action on scale

B’

8. The respondent to pay the appellant’s costs including the costs in respect of

the application for leave to appeal on scale C.

MBS MASIPA J
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