


009611/2024-bdp 2 JUDGMENT 
30-04-2025 
Serv ices  ra ised  a  num ber  o f  de fences ,  on ly  one  o f  wh ich i t  

i s  necessa ry  fo r  m e  to  dea l  w i th .   Tha t  de fence  was  tha t  the  

Trus t 's  l iab i l i t y  to  pe r fo rm  the  p r inc ipa l  ob l iga t ion  has  been  

com prom ised  in  te rm s  o f  a  se t t lem en t  ag reem en t  en te red  

in to  be tween  i t  and  Absa  on  28  Ju ly  2021 .  The  ques t ion  is  

whe the r  tha t  se t t lem en t  ag reem en t  ex tended  to  the  

m or tgage  bond  on  wh ich  Absa  seeks  to  execu te  in  th is  case ,  

o r  on ly  to  the  con t rove rs ies  tha t  a re  spec i f i ca l ly  m en t ioned  

in  the  se t t lem en t  ag reem en t .  

 Hav ing  rev iewed  the  se t t lem en t  ag reem en t  and  10 

hea rd  f rom  M r  A l l i  fo r  Absa ,  in  m y  v iew  the re  is  a  such  

deg ree  o f  am b igu i ty  in  the  se t t lem en t  ag reem en t  tha t  i t  w i l l  

be  a rguab le  a t  t r ia l ,  pe rhaps  a f te r  hea r ing  the  necessa ry  

ev idence ,  tha t  the  se t t lem en t  ag reem en t  d id  com prom ise  

Absa 's  c la im  on  the  m or tgage  ins t rum en t  in  th is  case  

aga ins t  the  Trus t .  

 M r  A l l i  u rged  m e  to  accep t  a  pa r t icu la r  tex tua l  

in te rp re ta t ion  o f  the  se t t lem en t  ag reem en t  tha t  wou ld  

exc lude  tha t  poss ib i l i t y.  Bu t  i t  seem s to  m e  tha t  the  tex t  i s  

such  tha t  ev idence  o f  the  c i rcum stances  su r round ing  the  20 

se t t lem en t  ag reem en t 's  p roduc t ion  is  v i ta l  to  f i x  i t s  

m ean ing .  M r  A l l i ’s  in te rp re ta t ion ,  wh i le  p laus ib le ,  i s  no t  one  

tha t  a  t r ia l  cou r t  wou ld  inev i tab ly  be  bound  to  accep t .    

 Such  was  the  fo rce  o f  M r.  A l l i ’s  subm iss ions  tha t  I  

am  tem pted  to  conc lude  tha t  the  de fence  on  the  se t t lem en t  






