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 The appl icant ,  S[…] E[…] M[…],  br ings proceedings 

urgent ly  for  in terd ictory re l ie f  and anci l lary c la ims thereto.  

 

 The f i rs t  respondent ,  M[…] D[…] M[…],  the appl icant ’s  

est ranged husband,  opposes the appl icat ion.  The second 

respondent ,  Palesa Moat lhudi ,  d id not  oppose nor  par t ic ipate in  

the appl icat ion.  

 

 The f i rs t  respondent  and the second respondent  

a l legedly,  are a lso marr ied to each other  and in the process of  

d ivorce proceedings.   

 

 The appl icant  seeks re l ie f  in terd ict ing the respondents 

f rom having thei r  wr i t ten set t lement  agreement ,  s igned in  

f ina l isat ion of  thei r  mar i ta l  d isputes,  ( “ the agreement”) ,  made an 

order  of  cour t  insofar  as the agreement  re lates to assets 

compr is ing par t  of  the matr imonia l  estate between the 

respondents.  The appl icant  seeks re l ie f  pending f inal  

determinat ion by a cour t  of  the r ight fu l  ownership of  those assets.  

 

 Fur thermore,  the appl icant  c la ims an interd ict  prevent ing 

the respondents f rom execut ing or  enforc ing the terms of  the 

agreement  pending a cour t  determining ownership  of  the assets 

and that  the d ivorce proceedings between the appl icant  and the 

f i rs t  respondent  be consol idated wi th those between the 

respondents.  

 

 The appl icant  a l leges that  she marr ied the f i rs t  

respondent  val id ly  by customary law on 30 November 2019,  and 

that  the marr iage is  one in communi ty of  proper ty.  The appl icant  

and f i rs t  respondent  a l legedly  registered thei r  marr iage and 

procured a marr iage cer t i f icate.  The regist rat ion of  the marr iage 

on 20 March 2023 resul ted in a marr iage cer t i f icate that  s tates 

that  the marr iage is  a c iv i l  marr iage.  
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 The appl icant  inst i tu ted d ivorce proceedings to which the 

f i rs t  respondent  p leaded that  the marr iage was not  val id  as he 

was marr ied to another  woman,  being the second respondent .   

 

 The appl icant  subsequent ly  d iscovered that  the second 

respondent  a lso inst i tu ted d ivorce proceedings against  the f i rs t  

respondent ,  to  which the f i rs t  respondent  p leaded a denia l  of  the 

marr iage between himsel f  and the second respondent  because he 

was marr ied to an unnamed woman.   

 

 Subsequent ly,  the respondents set t led thei r  mar i ta l  

d isputes in terms of  the agreement  between them as 

aforement ioned.  

 

 The appl icant  a l leges that  var ious of  the assets that  are 

a l located between the respondents in  terms of  the agreement ,  

formed par t  of  the jo int  estate between the appl icant  and f i rs t  

respondent .  Fur thermore,  the appl icant  contends that  she stands 

to suffer  i r reparable pre judice i f  the agreement  between the 

respondents is  made an order  of  cour t  and the respondents 

execute the provis ions of  that  agreement  in respect  of  those 

assets.  The f i rs t  respondent  argues that  the appl icat ion is  moot  as 

the respondents have s igned the agreement ,  that  is  b inding upon 

them, in  f ina l isat ion of  thei r  d isputes inc lud ing the div is ion of  thei r  

jo int  estate.  The respondents ’ d ivorce is  set  down for  hear ing on 

the unopposed ro l l  on 6 June 2025.   

 

 The f i rs t  respondent  contends that  the marr iage between 

him and the appl icant  is  nul l  and void ab in i t io .  A l ternat ive ly,  the 

f i rs t  respondent  submits that  i f  there is  a val id  customary 

marr iage between him and the appl icant   then the marr iage is  a 

c iv i l  marr iage as ref lected on the par t ies ’ marr iage cer t i f icate and 

that  i t  is  out  of  communi ty of  proper ty.  Thus,  the f i rs t  respondent  
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seeks the st r ik ing off  of  the appl icat ion wi th costs for  the absence 

of  urgency a l ternat ive ly,  the d ismissal  o f  the appl icat ion wi th  

costs.   

 

 As to the urgency of  the appl icat ion,  notwi thstanding the 

appl icant  having requested a copy of  the agreement  f rom the f i rs t  

respondent ’s  at torney,  the agreement  was not  for thcoming.  The 

agreement  was only uploaded onto the d ig i ta l  casel ines p lat form 

whi ls t  the par t ies were wai t ing to be heard by me in the urgent  

cour t .  The appl icant  a l leges that  the f i rs t  respondent  in  terms of  

the agreement ,  is  d isposing of  assets that  he a l leges belong only  

to h im, to the pre judice of  the appl icant .  Accordingly,  up unt i l  the 

uploading of  the agreement  on the d ig i ta l  CaseLines p lat form,  the 

appl icant  d id not  know what  assets would be d iv ided between the 

respondents and the potent ia l  ef fect  thereof  upon her .  

 

 Fur thermore,  the appl icant  acted in br inging the 

appl icat ion urgent ly ,  under the impression that  the respondents ’  

d ivorce was set  down provis ional ly  for  hear ing on 20 March 2025.  

The appl icant  d iscovered subsequent ly  that  the d ivorce would be 

heard on 6 June 2025.  Notwi thstanding,  the appl icant  stands to  

suf fer  pre judice potent ia l ly  i f  the respondents proceed to f inal ise 

thei r  d ivorce proceedings on 6 June 2025 and thereaf ter  execute 

the provis ions of  the agreement  in  respect  of  the asset  a l locat ion 

between the respondents.   

 

 The appl icant  cannot  enjoy substant ia l  recourse in due 

course because absent  the order  being granted in terms of  the 

not ice of  mot ion before me, the respondents ’  d ivorce wi l l  be 

f inal ised before the appl icant  obta ins a date for  th is  appl icat ion 

on the opposed mot ion ro l l  and before the appl icant ’s  d ivorce 

act ion is  determined on the t r ia l  ro l l .  

 

 In  the c i rcumstances,  I  am of  the v iew that  the appl icat ion 
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is urgent  and stands to be determined accordingly.  

 

 The appl icant  a l leges that  i t  is  in the interests of  just ice 

that  one cour t  hears a l l  o f  the re levant  evidence and determines i f  

the two marr iages respect ive ly  are val id  and,  i f  so,  which 

matr imonia l  propr ietary  regime appl ies in  respect  of  each 

marr iage and which assets fa l l  to  be d iv ided wi th in  the conf ines of  

each marr iage and each d ivorce,  assuming the respect ive 

marr iages to be val id .   

 

 I  note the f i rs t  respondent ’s  content ion that  the appl icant  

cannot  prof fer  a vers ion that  d isputes that  of  the respondents,  and 

that  the order  sought  by the appl icant ,  i f  granted,  wi l l  cause 

pre judice to the second respondent ,  who has s igned the 

agreement  in  respect  of  her  a l leged d ivorce wi th the f i rs t  

respondent .  These submissions are mer i tor ious.  

 

 However ,  i f  the respondents ’  agreement  serves to  

d ispose of  assets that  r ight fu l ly  accrue wi th in the a l leged 

marr iage of  the appl icant  and f i rs t  respondent ,  then i t  is  just  that  

the consequences thereof  be considered and determined by a 

cour t .   

 

 Fur thermore,  the f i rs t  respondent  re l ied on Molokane v 

Wi l l iams and Others , 1 which re l ied on the decis ion of  the 

Const i tu t ional  Court  in  Ramuhovhi  and Others v President  of  the 

Republ ic  of  South Afr ica and Others, 2 to  the ef fect  that  i f  i t  is  

accepted that  a customary marr iage exists between the appl icant  

and the f i rs t  respondent ,  then there is  no jo int  estate and that  

marr iage is  one out  of  communi ty of  proper ty .  Thus,  the 

agreement  between the respondents does not  serve to pre judice 
 

1  Molokane  v  W i l l i ams  and  O the rs  ( 2015 /12381)  [2023 ]   ZAGPJHC 
1210 .  
2  Ramuhovh i  and  O the rs  v  Pres iden t  o f  the  Repub l i c  o f  Sou th  
 A f r i ca  and  O the rs  [2017 ]  ZACC 41  (13  November  2017 ) .  



CASE NUMBER-initials 5 JUDGMENT 
YEAR-MONTH-DAY 
the appl icant . 3 

 

 However ,  the case law re l ied upon by the f i rs t  

respondent 4 and the a l leged consequences thereof ,  apply only in  

the event  that  the respondents ’  marr iage was val id ly  concluded in  

terms of  customary law.  The second respondent ,  important ly ,  d id 

not  del iver  a conf i rmatory af f idavi t  in  suppor t  of  the f i rs t  

respondent ’s  a l legat ions concern ing thei r  marr iage.  

 

 I  am cer ta in ly  not  in  a posi t ion to determine that  the 

respondents were marr ied,  va l id ly  so,  in  terms of  customary law.  

 

 That  quest ion,  as wel l  as the consequences of  that 

determinat ion upon the appl icant ’s  a l leged marr iage to the f i rs t  

respondent ,  must  be decided by a cour t  af ter  hear ing a l l  the 

evidence in respect  of  both respect ive marr iages,  as wel l  as the 

consequences thereof ,  inc luding the d iv is ion of  the assets in  

terms of  the respect ive d ivorce proceedings.  

 

 The appl icant  is  ent i t led to quest ion the respondents and 

chal lenge the f i rs t  respondent ’s  conclusion that  a val id  customary 

marr iage was concluded between the respondents.  

 

 The pre judice that  wi l l  be suf fered potent ia l ly  by the 

appl icant  in  the event  that  I  do not  grant  the re l ie f  c la imed by her  

far  outweighs the pre judice to be suf fered by the second 

respondent  in  the event  that  I  do grant  the re l ie f  sought  by the 

appl icant .  The pre judice to the second respondent  amounts to a  

delay in  f ina l is ing her  d ivorce proceedings f rom the f i rs t  

respondent ,  which in  i tse l f  is  s igni f icant ly  pre judic ia l  to  the 

second respondent .   Notwi thstanding,  the appl icant ,  in  the 
 

3  Ngwenyama  v  Maye lane  2012  (4 )  SA  527  (SCA) ,  Ne tsh i tuka  v  
 Ne tsh i tuka  [2011 ]  ZASCA 120  and  Monyepao  v  Ledwaba   [2020 ]  
ZASCA 54 .  
4  Id. 
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event  that  I  do not  grant  the re l ie f  sought  by her ,  s tands to lose 

assets that  potent ia l ly  may accrue r ight fu l ly  wi th in  the appl icant ’s  

marr iage to the f i rs t  respondent .  

 

 In  the c i rcumstances,  i t  is  in  the interests of  just ice that  

one cour t  determines the issues ra ised in th is  mat ter  af ter  hear ing 

the re levant  evidence.  Accordingly,  I  in tend to grant  the order  

sought  by the appl icant .  

 

 The costs of  the appl icat ion before me,  wi l l  be costs in  

the cause of  the consol idated act ion.  

 By reason of  the aforement ioned,  I  grant  the fo l lowing 

order :  

 

ORDER 
 
1.  The act ions in th is  cour t  under case number 2025-000037 

and case number 2023-011264 are consol idated into one 

act ion under case number 2025-000037.  

2.  Pending the outcome of  the consol idated act ion under  

case number 2025-000037:  

(a)  The f i rs t  and second respondents are in terd icted and 

rest ra ined f rom seeking an order  in any cour t  that  any 

set t lement  agreement  concluded between them re lat ing to  

any of  the f i rs t  respondent ’s  assets,  be made an order  of  

cour t .  

(b)  The f i rs t  and second respondents are in terd icted and 

rest ra ined f rom execut ing and enforc ing any terms of  any 

set t lement  agreement  concluded between them that  re lates 

to any of  the assets of  the f i rs t  respondent .  

3.  The costs of  th is  appl icat ion are costs in  the cause of  the 

consol idated act ion under  case number 2025-000037.  

 

 I  hand down the judgment .  
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