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In the matter  between 

 

C[…] J[…] V[…] C[…] Appl icant  

 

and 20 

 

M[…] V[…]  Respondent 

 

 

JUDGMENT 
 

 

ABRO, AJ :  

 

[1 ]   This appl icat ion came before me on the urgent  fami ly  cour t  30 

ro l l .  The appl icant  and the respondent  were both represented by 
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at torneys and counsel .  Ms L ipshi tz  appeared for  the appl icant  and 

Ms Naidoo for  the respondent .  

 

[2 ]  I  in formed the par t ies at  the outset  that  I  considered the 

mat ter,  which concerned the best  in terests and safety of  a three-

year-o ld chi ld ,  a g i r l ,  to  be urgent .  

 

[3 ]  The appl icant  is  the b io logical  fa ther  of  the minor  born on 29 

November 2021 and current ly  three years o ld.  The respondent  is  

her  mother.  The par t ies were never  marr ied to one another.  10 

 

[4]  I t  is  common cause on the papers that  the par t ies were in a  

re lat ionship wi th  one another  f rom about  2017 unt i l  dur ing or  

about  July 2024,  when the re lat ionship came to an end as a 

consequence of  the respondent ’s  severe abuse of  a lcohol  and 

a lcohol ism.  This is  admit ted by the respondent  in  her  answer ing 

aff idavi t ,  where she refers  to hersel f  as a ‘ recover ing addict ’ .  

 

[5 ]   As such,  I  d id not  requi re submission on urgency f rom Ms 

Lipshi tz  but  inv i ted Ms Naidoo to make submissions on her  two 20 

points in  l imine ,  being urgency and l is  pendens.  

 

[6 ]   Ms Naidoo submit ted that  the mat ter  is  not  urgent ,  as the 

par t ies are to appear in  Chi ldren’s Cour t  on 10 February 2025.  

Having heard Ms Naidoo’s submissions on urgency and having 

had regard to her  submiss ions made in the pract ice note f i led th is  

morning,  i t  appears that  these were,  in ter  a l ia ,  the respondent ’s  

grounds for  her  object ion to the urgency of  the matter :  

 

6 .1 The respondent  contended that  she is  the b io logical  30 

mother  of  the minor  chi ld ,  and that  whi ls t  the f i rs t  appl icant  is  

the b io logical  fa ther,  they are unmarr ied;  
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6.2 Fur ther  that  the appl icant  has fa i led to show imminent  or  

potent ia l  r isk of  harm to the minor  chi ld ;  

 

6 .3 Fur ther  that  the mat ter  is pending in the Chi ldren’s  Court  

at  Randburg and enro l led on 10 February  where the 

respondent  wi l l  seek an inter im order  regarding pr imary care 

and residence,  pending the outcome of  the invest igat ions and 

f inal isat ion of  the parent ing p lan;  and that   

 

6 .4 The respondent  was informed that  the minor  chi ld  remains 10 

wi th her,  pending the f inal isat ion of  her  appl icat ion in the 

Chi ldren’s Court .  

 

[7 ]  The respondent  sought  an order  that  the appl icat ion be 

d ismissed wi th puni t ive costs.  

 

[8 ]  The lack of  urgency as submit ted by Ms Naidoo leads into the 

l is  pendens  po in t ,  which was the respondent ’s  second point  in  

l imine .  

 20 

[9]  Having regard to the annexures at tached to the respondent ’s  

answer ing aff idavi t  in  respect  of  the Chi ldren’s Court  proceedings 

( “MV6”) ,  the fo l lowing the fo l lowing is  c lear :  

 

9 .1 The respondent  approached the Chi ldren’s Cour t  on the 

19t h  of  December 2024 in terms of  sect ion 53 of  the 

Chi ldren’s Act ,  which is  the sect ion which ta lks to br inging a 

mat ter  before a Chi ldren’s Court ;  

 

9 .2 The form 2 refers to an aff idavi t  wi th the words:  ‘See 30 

at tached aff idavi t . ’ However,  none was provided to  th is  cour t  

and was not  at tached to the answer ing aff idavi t .  I t  is  thus 

impossib le for  th is  cour t  to  see what  is  in  fact  before the 
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Chi ldren’s Court ;  

 

9 .3 There is  a note is  made therein which reads -  ,  ‘ In ter im 

regarding pr imary residence unt i l  or  pending f inal isat ion of  

outcome,  or  parenta l  p lan. ’  

 

9 .4 The next  document  that  was provided in respect  of  the 

Chi ldren’s Court ,  is  a Form 9 to carry out  an invest igat ion in  

terms of  sect ion 50 of  the Chi ldren’s Act .  This is  d i rected to 

the Department  of  Socia l  Development  in Johannesburg,  who 10 

are to carry out  an invest igat ion,  and submit  a repor t  on or  

before the 10 t h  of  February 2025.  From the face of  th is  

document ,  i t  is  c lear  that  th is  was only submit ted to DSD 

Johannesburg on the 23r d  of  January 2025.  I  was informed by 

both Ms Lipshi tz  and Ms Naidoo that  nei ther  par ty had been 

contacted by a socia l  worker ;  

 

9 .5 The next  document  that  was provided which emanated 

f rom the Chi ldren’s Cour t  is  a Form 5,  which is  a  referra l  of  

the mat ter  to the off ice of  the Fami ly Advocate,  20 

Johannesburg.  This document  s imi lar ly  seems to have only  

been received by the Off ice of  the Fami ly Advocate on the 

23r d  of  January 2025.  The reasons for  the referra l  as evident  

f rom th is document  are recorded as being to  ‘assist  the 

par t ies wi th a parent ing p lan,  or  any other  invest igat ions you 

may deem f i t ’ .  I t  is  recorded that  the matter  is postponed for  

the 10 t h  of  February 2025.   

 

[10]  On or  about  30/31 December 2024,  the appl icant  received 

serv ice of  a not ice to at tend the Chi ldren’s Court  for  the d ist r ic t  of  30 

Randburg on 10 February 2025.  
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[11]  I  was again in formed by both counsel  that  nei ther  par ty had 

been contacted by anyone f rom the Off ice of  the Fami ly Advocate 

as of  30 January 2025.  

 

[12]  As indicated above,  the aff idavi t  deposed to by the 

respondent  in  the Chi ldren’s Court  was not  provided to th is  cour t .  

I t  is  thus unclear  as what  re l ie f  the respondent  is  seeking in that  

cour t ,  why she had approached the cour t  or  what  the respondent  

had advised the c lerk of  the cour t  the posi t ion was.  

 10 

[13]  What  is  however  c lear  f rom the respondent ’s  aff idavi t  in  th is  

cour t  is  that  the respondent  would have advised that  in  her  

opin ion,  the appl icant  has no parenta l  responsib i l i t ies and r ights  

and she and the appl icant  were never  marr ied.   

 

[14]  Ms Naidoo conceded that  the mat ter  in  the Chi ldren’s Court  

on 10 February 2025 would in  a l l  l ike l ihood s imply be postponed.   

 

[15]  I t  was a lso conf i rmed that  nei ther  par ty had appeared 

before a Magist rate in  the Chi ldren’s Court  and fur ther  that  no 20 

order  had been made in the Chi ldren’s Court .  This is  contrary to  

the respondent ’s  asser t ions in her  answer ing aff idavi t ,  par t icu lar ly  

at  paragraph 142 thereof ,  at  page 26,  where she a l leges:  

 

“That  the appl icant  was a lso aware that  the mat ter  is  

pending in the Chi ldren’s  Court ,  and that  B was author ized 

to be wi th me unt i l  at  least  the next  cour t  date,  which is  10 

February 2025. ”  

 

[16]  The respondent  re i terates th is  at  paragraph 292 of  the at  30 

page 53,  a l leging that  she was in formed by the Chi ldren’s  Court  

that  the mat ter  is  enrol led for  10 February 2025 and that  B wi l l  

remain wi th her  unt i l  then.  
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[17]  I t  is  unclear  who at  the cour t  in formed the respondent  of  

th is .  Possib ly a  c lerk of  the cour t .  There is ,  however,  no order  

p lac ing B in the respondent ’s  care.  

 

[18]  I  am in the c i rcumstances,  sat is f ied that  noth ing has yet  

t ranspi red in the Chi ldren’s Cour t .  No substant ive orders have 

been made.  The par t ies have in fact  not  yet  appeared before a 

Magist ra te.  I t  is  a lso unclear  as to what  is  in  fact  before the 

Chi ldren’s Court .   10 

 

[19]  The Form 2 at tached to the answer ing aff idavi t  is  s imply  

to br ing a mat ter  to cour t  in  terms of  sect ion 53 of  the Chi ldren’s  

Court  which sect ion sets out  who may approach a Chi ldren’s Court  

by br ing ing a mat ter  which fa l ls  wi th in the jur isd ic t ion of  a  

Chi ldren’s Court  to  a c lerk  of  the cour t .  I t  would seem that  that  is  

a l l  that  has occurred.  

 

[20]  As such,  I  am sat is f ied that ,  as the minor  chi ld ’s  upper  

guardian,  I  must ,  in  the c i rcumstances before me,  deal  wi th th is  20 

mat ter  in  order  to protect  the minor  chi ld  and ensure her  best  

in terest  remain paramount .   

 

[21]  The Const i tu t ional  Court  in  H v Feta l  Assessment  Centre 

2015 (2)  SA 193 (CC) conf i rmed the posi t ion at  paragraph 64 

thus:  

 

“The High Court  s i ts  as upper guardian in mat ters involv ing 

the best  in terests of  the chi ld  (be i t  custody mat ters or  

otherwise) ,  and i t  has ext remely wide powers in  establ ish ing 30 

what  such best  in terests  are.  I t  is  not  bound by procedural  

s t r ic tures or  by the l imi tat ion of  ev idence presented,  or  

content ions advanced or  not  advanced,  by respect ive 
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par t ies. ”  

 

[22]  Notably,  the respondent  who is  adamant  throughout  her  

answer ing aff idavi t  that  the appl icant  is  not  vested wi th parenta l  

responsib i l i t ies and r ights,  approached the Chi ldren’s Court  to  

enter  in to a parent ing p lan wi th the appl icant ,  who she contends 

in the same breath has no parenta l  responsib i l i t ies and r ights.  

 

[23]  Sect ion 33(1)  of  the Chi ldren’s Act  38 of  2005 speci f ica l ly  

provides in respect  of  parent ing p lans that  i t  is  co-holders of  10 

parenta l  responsib i l i t ies and r ights in respect  of  a chi ld ,  who enter  

in to a parent ing p lan in order  to determine the exerc ise by them of  

thei r  respect ive responsib i l i t ies and r ights in  respect  of  the chi ld .  

 

[24]  The respondent ’s  pers is tent  a l legat ions in th is  regard,  

coupled wi th Ms Naidoo’s submissions,  are thus baseless and 

wi thout  mer i t .  

 

[25]  The appl icant  seeks to conf i rm his parenta l  

responsib i l i t ies and r ights .  Sect ion 21 of  the Chi ldren’s Act ,  which 20 

sect ion deals wi th the parenta l  responsib i l i t ies  and r ights of  

unmarr ied fathers,  provides as fo l lows,  21(1) :  

 

“The b io logical  fa ther  of  a chi ld  who does not  have parenta l  

responsib i l i t ies and r ights  in  respect  of  the chi ld  in  terms of  

sect ion 20,  acqui res fu l l  parenta l  responsib i l i t ies and r ights  

in  respect  of  the chi ld-  

a)  I f  at  the t ime of  the chi ld ’s  b i r th  he is    l iv ing wi th the 

mother  in  a permanent  l i fe  par tnership;  or  

b)  I f  he,  regardless of  whether  he has l ived or  is  l iv ing wi th  30 

the mother  – 

i )  consents to be ident i f ied or  successfu l ly  appl ies in  terms 

of  sect ion 26 to be ident i f ied as the chi ld ’s  father… 
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i i )  contr ibutes or  has at tempted in good fa i th to contr ibute to  

the upbr inging for  a reasonable per iod;  and 

i i i )  contr ibutes or  has at tempted in good fa i th to contr ibute 

towards expenses in  connect ions wi th the chi ld ’s  

maintenance for  a reasonable per iod. ”  

 

[26]  I t  is  common cause that  the par t ies were l iv ing together  

at  the t ime of  B’s b i r th.  I t  is  fur ther  common cause that  the 

appl icant  is l is ted as the minor  chi ld ’s  father  on the b i r th 

cer t i f icate.  I t  is  fur ther common cause that  the re lat ionship 10 

between the par t ies only broke down f inal ly  in  July  of  2024.  The 

par t ies thus resided wi th one another,  both pr ior  to the b i r th,  at  

the t ime of  concept ion,  and af ter  the b i r th unt i l  B was a lmost  three 

years o ld.  

 

[27]  I  inv i ted Ms Naidoo to address me on th is  issue and make 

submissions as to why in the c i rcumstances,  the respondent  

contends the appl icant  is  not  vested wi th parenta l  responsib i l i t ies  

and r ights.  The submissions made inc luded that  the par t ies were 

not  in  a permanent  l i fe  par tnership at  the t ime of  B’s b i r th in  20 

November 2021,  as the re lat ionship was constant ly  in  turmoi l  and 

the appl icant  ended the re lat ionship.  The appl icant  d id not  care 

and was not  present  as he worked three jobs and was not  as 

involved in her  upbr inging.  He was as such an absent  father  for  

the f i rs t  two years of  her  l i fe ,  and he was not  inst rumental  in  her  

upbr inging.  

 

[28]  On a reading of  the aff idavi ts ,  i t  is  c lear  that  the appl icant  

has cont r ibuted in good fa i th to B’s upbr inging s ince b i r th,  and 

that  inc ludes contr ibut ing to her maintenance.  He was the only  30 

employed parent  in  the re lat ionship.  I t  is  a lso c lear  that  the 

par t ies were l iv ing in a  permanent  l i fe  par tnership,  a lbei t  that  

same was tumul tuous as a consequence of  the respondent ’s  
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a lcohol  abuse and pers istent  admission into hospi ta l  and/or  

rehabi l i ta t ion c l in ics.  

 

[29]  The minor  chi ld ,  B,  had been in the appl icant ’s  

uninterrupted care f rom at  least  June/July 2024 dur ing which 

per iod the respondent  was twice admit ted into an ICU and twice 

into rehabi l i ta t ion centres.   

 

[30]  As such,  B was in the appl icant ’s  pr imary care at  the very 

least  f rom the beginning of  June 2024 unt i l  27 December 2024,  10 

when the respondent ,  wi thout  h is  knowledge or  consent ,  removed 

her.   

 

[31]  In the premises,  I  am sat is f ied that  the appl icant  is  in  fact  

vested wi th fu l l  parenta l  responsib i l i t ies and r ights is  respect  of  B 

and as such same wi l l  be recorded in my order.   

 

[32]  As indicated above,  the respondent ’s  a lcohol  abuse,  

which is  ext reme,  has pers isted for  some years.  I t  f lared up again 

on the 7 t h  of  June 2024,  which resul ted in  the respondent  being 20 

admit ted to the ICU at  the Sandton Medic l in ic .  On th is occasion 

her  b lood a lcohol  level  was 0.4,  which a Dr Wi l l iamson informed 

the appl icant ,  was the h ighest  she had ever  seen in the 

emergency room. The respondent  was l i tera l ly  c l inging to l i fe  and 

f ight ing for  her  l i fe  at  that  s tage.  Af ter  a br ief  s tay in  hospi ta l ,  the 

respondent  was then admit ted to Crossroads Recovery Centre,  an 

a lcohol ic  and drug rehabi l i ta t ion centre where she spent  a month.  

On being d ischarged in July,  i t  appeared that  she began dr ink ing 

again.   

 30 

[33]  Things came to an end at  the beginning of  August  2024.  

The respondent  was again admit ted into a rehabi l i ta t ion centre on 

the 16 t h  of  August ,  the Sana Recovery Centre,  where she 
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remained unt i l  mid-November of  2024.  

 

[34]  B remained in the appl icant ’s  care dur ing th is  per iod and 

had contact  v is i ts  wi th her  mother,  the respondent ,  at  the 

rehabi l i ta t ion centre.   

 

[35]  The appl icant ,  dur ing October 2024 and pr ior  to the 

respondent ’s  d ischarge f rom Sana,  through h is at torneys,  

addressed correspondence and provided the respondent  wi th a  

proposed parent ing p lan/p lans in  order  to ensure the safety and 10 

protect ion of  B,  and to regulate what  the posi t ion would be 

subsequent  to the respondent ’s  d ischarge f rom the rehabi l i ta t ion 

centre.  

 

[36]  This appears to have angered the respondent ,  who 

a l leged that  the parent ing p lan was draconian in nature,  and 

fur ther  that  she had been bul l ied and forced into s ign the 

parent ing p lan,  which in any event  she d id not  s ign.   

 

[37]  The respondent  was d ischarged dur ing the middle of  20 

November 2024,  and i t  would appear that  the appl icant  permi t ted 

contact  between the respondent  and B,  a lbei t  superv ised and 

whi ls t  moni tor ing the respondent ’s  sobr iety wi th the use of  

breathalysers and/or  ur ine tests in  order  to ensure that  when she 

exerc ised contact  wi th B and v is i ted B,  she was indeed sober.  

 

[38]  In response to the proposed parent ing p lan/s and on the 

10 t h  of  December 2024,  the respondent  provided the appl icant  

wi th a document  dated the 10 t h  of  December 2024,  which she 

cal led a ‘v i ta l  legal  declarat ion’ .  The respondent  d id not  at tach 30 

th is  document  to her  answer ing aff idavi t ,  which was cur ious to say 

the least .  She personal ly  addressed the document  to the 

appl icant ,  and I  was advised that  she was not  legal ly  represented 
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at  the t ime.  To my mind that  is  i r re levant .  She had just  come out  

of  a three month stay in  rehabi l i ta t ion and was c lear ly  wel l  aware 

of  her  vu lnerabi l i t ies and her  propensi ty  to  re lapse at  the t ime and 

which she has unfor tunate ly done many t imes over  the years.  She 

was a lso c lear ly  wel l  aware for  the need for  B to be protected.  

 

[39]  Br ief ly,  the respondent ,  in th is  document  agreed that  the 

appl icant  and hersel f  were to share jo int  custody of  B.  She a lso 

referred therein to the iSober dev ice which she contends she had 

no object ion to ut i l is ing,  as long as the f i rs t  appl icant  purchased 10 

i t ,  as she d id not  have the funds to do so.  She says she d id so as 

she fe l t  that  i t  would provide a safe envi ronment  for  B.  She a lso 

refers therein to exerc is ing superv ised contact  in  order  to  

fac i l i ta te her  rehabi l i ta t ion process and for  B’s protect ion,  and 

l is ts  numerous indiv iduals  who she contended could superv ise the 

contact  between her  and B.  She recorded fur ther,  that  the 

appointment  of  superv isors would ensure that  her  contact  wi th B 

was not  only moni tored and safe,  but  i t  would a lso fac i l i ta te her  

rehabi l i ta t ion process.  She set  out  a schedule of  superv ised 

contact  for  the f i rs t  three months fo l lowing her  rehabi l i ta t ion,  and 20 

she recorded that  th is  st ructured v is i ta t ion p lan provides 

consistency for  B and would support  her  re integrat ion into B’s l i fe .   

 

[40]  The inc lusion of  superv ised overnight  v is i ts  would a l low 

for  progressive bonding whi ls t  mainta in ing safeguards to  

superv is ion and iSober moni tor ing.  She went  as far  as set t ing out  

superv ised contact  on Mother ’s  Day,  her  b i r thdays,  school  

hol idays,  so,  she in fact  went  fur ther  than the three months.  

 

[41]  I  referred Ms Naidoo to th is  document  and more 30 

par t icu lar ly  the contents thereof  and quer ied whether  the contents 

of  th is  document  penned by the respondent  negated the 

a l legat ions that  she now made in her  answer ing aff idavi t .  Ms 
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Naidoo repeatedly submit ted that  I  must  take into account  that  the 

respondent  was not  legal ly  represented at  the t ime.  As indicated,  

that  is  of  no import .  

 

[42]  The respondent  was c lear ly  wel l  aware of  the fact  that  

she had just  come out  of  rehabi l i ta t ion and that  B needed to be 

protected because she could re lapse at  any t ime.  This was then 

conf i rmed,  in terest ingly enough,  by the respondent  in  a WhatsApp 

marr iage,  which she forwarded to the appl icant  on Sunday the 

26t h  of  January,  being the same day that  she deposed to her  10 

answer ing aff idavi t  and being but  four  days before the par t ies 

were to appear before me in cour t .  

 

[43]  This WhatsApp message is  at tached as annexure ‘RA2’ to  

the reply ing aff idavi t  and essent ia l ly  what  is  conta ined therein is  

that  the respondent ,  who has made spur ious a l legat ions against  

the appl icant  in  her  answer ing aff idavi t  and who has only a l lowed 

two v is i ts  between the appl icant  and B on the 11 t h  of  January for  

two hours and on the 26 t h  of  January for  two hours.  This fur ther  

negated the a l legat ions made by the respondent  in  her  answer ing 20 

aff idavi t .  

 

[44]  The WhatsApp referred to a lso conta ined the respondent  

request ing the appl icant  to set t le .  She recorded that  th is  

appl icat ion was going to cost  a for tune,  and they could wi thdraw 

the proceedings or  stop the proceedings instead of  going f rom 

cour t  to  cour t .  The most  d isturb ing par t  of  th is  WhatsApp is  where 

she te l ls  h im that  he must  not  worry,  because should she re lapse,  

B would go back to h im. 

 30 

[45]  I  asked Ms Naidoo what  B,  in the event  that  she was in 

the respondent ’s  care and needed assistance,  i f  the respondent  

had become intoxicated and passed out ,  who is  a three-year-o ld  
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l i t t le g i r l ,  was supposed to do then? How was she supposed to get  

help? Who would know? Who would f ind her? Ms Naidoo could 

obviously not  answer the quest ion.  

 

[46]  Ms Naidoo submi t ted that  perhaps the best  th ing would be 

to p lace B in foster  care and remove her  f rom both parents.  I  

found that  submission to be untenable,  in  that  I  f ind there is  no 

reason for  B not  to reside wi th the appl icant ,  pr imar i ly  in  h is care,  

as she had done for  at  the very least  the ent i re hal f  of  2024,  

keeping in mind that  she had a lso l ived wi th the appl icant  s ince 10 

b i r th.  

 

[47]  Notably,  subsequent  to coming out  of  rehabi l i ta t ion and 

on the 10 t h  of  December was the respondent  approached the 

Chi ldren’s Court  wi th the d ist r ic t  of  Randburg,  as I  have a l ready 

indicated.   

  

[48]  At  the t ime, the appl icant  afforded the respondent  

superv ised contact  dur ing November and December  2024.  The 

respondent  was fur ther  afforded contact  on the 27 t h  of  December  20 

in order  that  she could celebrate Chr is tmas wi th B and open 

presents and what  not .  Thereaf ter,  the respondent  refused to  

return B to the f i rs t  appl icant  and drove wi th her to Klerksdorp to 

her  mother.  The respondent  indicated to the f i rs t  respondent  on 

31 December that  she would return B to h im on the 8 t h  of  January 

2025.  

 

[49]  The appl icant  approached the Chi ldren’s Court  for  

assistance.  He was advised by a c lerk that  he would not  be 

assisted unless B was in imminent  danger.  30 

 

[50]  The respondent  returned B to the appl icant ’s  care at  two 

o ’c lock on the 8 t h  of  January 2025,  whereaf ter,  at  about  quar ter  to  
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s ix  that  very same evening she returned to the appl icant ’s  home 

accompanied by an armed member of  the South Afr ican Pol ice 

Serv ices ( ‘SAPS) and the respondent ’s  at torney.  The respondent  

demanded that  the minor  chi ld  be handed over  to her.  

 

[51]  As indicated dur ing the hear ing,  I  take a d im v iew of  th is  

conduct  in  involv ing members of  SAPS to  remove a three-year-o ld  

chi ld .  The respondent ’s  at torney’s conduct  in  a id ing and abet t ing 

her  in  such conduct  was s imi lar ly  not  appropr iate.  The appl icant  

handed B over.  Whi ls t  he was cr i t ic ised by Ms Naidoo for  doing 10 

so,  I  d isagree.  The appl icant  acted as a parent ,  confronted by a 

member of  SAPS standing in f ront  of  h im whi ls t  he is  hold ing h is  

three-year-o ld,  should act .  He handed the chi ld  over  and avoided 

any confrontat ion wi th an armed member of  SAPS.  

 

[52]  I  take a very d im v iew of  th is  whole inc ident .  I  was not  

provided wi th the statement  that  the respondent  made to SAPS,  

but  reading between the l ines in the respondent ’s  aff idavi t ,  i t  is  

c lear  that  she would have to ld them that  she is  the mother  and 

that  she is  the pr imary caregiver.  That  the appl icant  is  abusive 20 

and had commit ted some sor t  of  gender-based v io lence.  That  he 

had abused the minor  ch i ld ,  and that  he would not  g ive the chi ld  

back to her.  That  they were never  marr ied and fur ther  such 

a l legat ions.  Members of  SAPS wi l l  obviously react  which is  

precisely  why thei r  serv ices were ut i l ised by the respondent  and 

her  at torney.   

 

[53]  Thereaf ter,  correspondence was exchanged between the 

appl icant  and the respondent ’s  at torneys.  A round table was 

proposed.  The appl icant  asked for  contact .  He was informed that  30 

he would be permi t ted superv ised contact .  As indicated he was 

afforded l imi ted contact  for  two hours on the 11 t h  of  January,  and 

for  two hours on the 26 t h  of  January.  
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[54]  In the c i rcumstances,  the appl icant  approached th is  

Honourable Cour t  for  inter im re l ie f  in  order  to ensure B’s  safety  

and secur i ty.  To my mind the respondent  does not  appreciate the 

effect  of  her  conduct  and a lcohol  abuse on B.  This is  apparent  

when has regard to paragraph 139 of  her  answer ing aff idavi t  a t  

page 26 where she states:  

“B was in my tota l  care 24 hours a day,  drunk or  sober. ”  

 

[55]  The a l legat ion is  jar r ing.  The submission that  the 10 

appl icant  knew about  th is  and was in her  presence in l ight  of  the 

facts of  th is  mat ter,  is  s imply nonsensical .  I t  is  c lear  that  the 

respondent  does not  appreciate that  she has a long road to go.  In  

th is  regard,  her  answer ing aff idavi t  is  s i lent  as to what  she is  

doing to ensure her  sobr iety.  There is  no ment ion of  Alcohol ics 

Anonymous or  any other  programs which she at tends to  mainta in 

her  sobr iety.  

 

[56]  The appl icant ,  in  h is reply ing aff idavi t ,  s tates that  the 

respondent  appears to be whi te knuckl ing her  recovery namely 20 

when a recover ing a lcohol ic  th inks they can do i t  a lone,  wi thout  

any assistance.  

 

[57]  Whi ls t  i t  is  not  for  th is  cour t  to  advise the respondent  as 

to what  she ought  to do or  ought  not  to,  i t  can protect  and ensure 

that  the minor  ch i ld  is  not  p laced in any danger were she to be 

p laced in the respondent ’s  care and the respondent  were to  

re lapse and become intoxicated.  

 

[58]  In th is  regard I  refer  to the judgment  of  Bezuidenhout  AJ 30 

in JVS v LVS 1:  

 

 
1 JVS v LVS (29720/2020) [2021] ZAGPJHC 458 3 September 2021 [61] – [63] 
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“ In my v iew i t  is  a misconcept ion harboured by many parents 

who misuse a lcohol  that  thei r  dr ink ing is  not  affect ing 

anyone else.  In fact ,  ch i ldren of  parents who misuse a lcohol ,  

can be among those most  impacted.  Parents st ruggl ing wi th  

a lcohol ism or  the misuse of  a lcohol  for  whatever  reason,  

may be surpr ised to learn how thei r  addic t ion can impact  on 

thei r  ch i ldren now and throughout  thei r  adul thood.  

  

“The effects of  growing up around the misuse of  a lcohol  are 

somet imes so profound that  they last  a l i fe t ime,  affect ing the 10 

way chi ldren see themselves and others and interact  in  

re lat ionships.  Because they may not  have a good example to  

fo l low f rom thei r  ch i ldhood and potent ia l ly  never  exper ienced 

t radi t ional  or  harmonious fami ly re lat ionships,  adul t  ch i ldren 

of  a lcohol ics or  parents who misuse a lcohol  may have to  

u l t imately guess what  a normal  re lat ionship looks l ike.  Most  

of  the t ime these chi ldren wi l l  end up feel ing conf l ic ted,  

confused and sel f -conscious when they real ise that  

cont inuous dr ink ing (or  even per iodic b inge dr ink ing as is  

the case in th is  mat ter)  is  not  considered normal  in  other  20 

fami l ies.  

 

A l though i t  is  comfor t ing to observe the effor ts  that  have 

been made by the appl icant  to address h is dr ink ing problem, 

I  am not  ent i re ly  convinced that  he has complete ly come to  

terms wi th the impact  that  h is  dr ink ing may have had on the 

wel l -being of  h is  chi ldren. ”  

 

[59]  Simi lar ly  in  th is  mat ter,  and where one has regard to the 

respondent ’s  conduct ,  s ince the end of  December  2024 to date,  I  30 

am also not  ent i re ly  convinced that  the respondent  has come to  

terms wi th her  addict ion,  her  recovery,  or  the effect  that  her  

conduct  of  the past  month,  which is  unacceptable  and untenable,  
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has had on her  minor  daughter.  Removing B f rom her  father shows 

a complete d isregard for  B’s r ights to fami ly.  

 

[60]  Insofar  as the issue of  costs is  concerned,  the 

respondent ’s  conduct  was c lear ly  contr ived.  She approached the 

Chi ldren’s Court  on the 19 t h  of  December whereaf ter  she removed 

B f rom the appl icant ’s  care f rom the 27 t h  o f  December to the 8 t h  of  

January.  Then later  and on the very same day,  removed B f rom his  

care wi th the assistance of  a member SAPS and her  at torney in a  

very threatening manner.  Her conduct  is  not  in  B’s  best  in terests  10 

and is  not  in  accordance wi th the spi r i t  o f  co-parent ing or  in  the 

spi r i t  o f  protect ing and ensur ing that  chi ldren’s best  in terests ,  

especia l ly  one so smal l ,  and especia l ly  in  such c i rcumstances 

which the respondent  knows she f inds hersel f  in .  

 

[61]  Ms L ipshi tz  for  the appl icant  argued that  the respondent  

had not  conducted hersel f  in  B’s best  in terests in  tak ing mat ters 

in to her own hands in the manner that  she had,  and fur ther  that  

she had made mat ters worse by then imposing a sel f - imposed 

superv ised contact  regime upon the appl icant  whereby she seeks 20 

to iso late h im as the parent  and the person that  B had been l iv ing 

wi th for  the past  s ix  months.   

 

[62]  The appl icant  thus sought  costs of  the urgent  appl icat ion 

on a par ty-and-par ty scale  at  scale B.  

 

[63]  Ms Naidoo submit ted that  both par t ies d id what  they bel ieved 

to be in B’s best  in terests.  She fur ther  submit ted that  the 

respondent  is  in  a vulnerable pos i t ion r ight  now.  

 30 

[64]  I t  is  unclear  as to exact ly  what  that  means.  The 

respondent  was in a vulnerable  posi t ion when she came out  of  

rehabi l i ta t ion and removed B f rom the appl icant ’s  care.  She 
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fur ther  submit ted that  the respondent  has been amenable to  

f ina l is ing a parent ing p lan and that  one could have been f inal ised,  

but  that  i t  was in fact  the appl icant  who had prevented th is  f rom 

happening.  

 

[65]  This argument  holds no water.  As I  ind icated previously,  

the respondent  was adamant  in her  content ion that  the appl icant  

does not  have parenta l  responsib i l i t ies  and r ights and in the 

c i rcumstances,  i t  is  cur ious that  she is  ins istent  on enter ing a 

parent ing p lan wi th h im.  10 

 

[66]  Ms Naidoo submit ted that  i t  is  in the interests of  B that  I  

make an order  that  each par ty pay thei r  own costs.  The 

respondent  however  sought  the d ismissa l  of  the appl icat ion wi th  

puni t ive costs.  She d id not  seek an order  that  each par ty pay thei r  

own costs.  Costs is  a d iscret ion,  and in exerc is ing my discret ion,  I  

am of  the v iew that  costs should fo l low the resul t .  

 

[67]  I  am in agreement  wi th Ms L ipshi tz  that  but  for  the 

respondent ’s  conduct ,  which conduct  was uni la tera l  and contrary  20 

to B’s best  in terest ,  the appl icant  would not  have found h imsel f  in  

a posi t ion where he had no choice but  to approach an urgent  

cour t  in  order  to ensure B’s safety,  protect ion,  and best  in terests.  

 

[68]  In the c i rcumstances,  I  wi l l  inc lude in the order  that  the 

respondent  is  to pay the costs of  the appl icat ion on a par ty -and-

par ty scale,  on scale B.  

 

The order  is  as fo l lows:  

 30 

ORDER 
 
[1 ]  The appl icant ’s  fa i lure to comply wi th the Uni form Rules of  
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Court  is  condoned.  

 

[2 ]  The appl icant  and the respondent  are vested wi th fu l l  

parenta l  responsib i l i t ies  and r ights as provided in sect ions 

18(2)(a)  to (d)  and sect ion 18(3)  of  the Chi ldren’s  Act  38 of  2005.  

 

[3 ]  Pending the outcome of  the appl icat ion launched by the 

respondent  against  the f i rs t  appl icant  out  of  the Randburg 

Chi ldren’s Court ,  under case number 14/1/4/2–753/2024:  

 10 

3.1The minor  chi ld ,  B,  is to be returned to the appl icant ’s  

care for thwi th,  and by way of  the appl icant  col lect ing the 

minor  chi ld  f rom her  school  today,  being Thursday,  30 

January 2025,  at  16:00.  The minor chi ld  shal l  remain 

pr imar i ly  res ident  wi th the appl icant  and in h is care.  

 

3.2The respondent  shal l  exerc ise the fo l lowing contact  wi th  

the minor  chi ld  under the superv is ion of  e i ther  party ’s  fami ly  

member  and/or  Br idget  Matebele,  which contact  wi l l  take 

p lace at  the respondent ’s  home,  or  a p lace wi th in a ten-20 

k i lometre radius f rom the respondent ’s  home -  as fo l lows:  

 

 3 .2.1 Every Monday and Wednesday f rom 15:30 to  

18:30 at  the respondent ’s  home;  

 

 3 .2.2 Every a l ternat ive weekend,  Saturday and Sunday,  

f rom 09:00 to 17:00;  and 

 

 3.2.3 Every in tervening weekend,  Saturday f rom 09:00 

to 17:00.  30 

 

[4]  In  order  to ensure that  the respondent  has not  consumed any 

a lcohol  pr ior  to or  dur ing her  contact  wi th the minor  ch i ld ,  the 
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par t ies shal l  procure,  at  a shared cost ,  a device descr ibed as an 

iSoberS Pro BLE Premium Breathalyser,  which operates in  

conjunct ion wi th an iSober appl icat ion (hereinaf ter  “ the Device”)  

which a l lows random alcohol  test ing at  a l l  t imes and the 

publ icat ion of  the resul ts  of  such test ing by WhatsApp message in  

real  t ime. 

 

[5 ]   On such days when the respondent  has contact  wi th the 

minor  chi ld ,  as inter  a l ia referred to in  3.2 and the subparagraphs 

above,  she shal l  t ransmit  by way of  data message (WhatsApp)  the 10 

test  resul ts  of  the a lcohol  test  by means of  the device at  a  

min imum of  20 ( twenty)  minutes before the minor  chi ld  being in  

her  care.  

[6]  The respondent  shal l  a lso be requi red to t ransmit ,  by way of  

data message (WhatsApp) ,  to  the appl icant  the test  resul ts  of  the 

a lcohol  test  through the device at  two-hour in tervals dur ing her  

contact  wi th the minor  chi ld ,  which must  be done in the presence 

of  the par ty superv is ing the contact  sessions.  

 

[7 ]  In  the event  that  the test  resul t  as publ ished and sent  to the 20 

appl icant  indicates that  the respondent  has consumed any a lcohol  

whatsoever,  the appl icant  shal l  be ent i t led to wi thhold her  f rom 

exerc is ing contact  wi th the minor  chi ld  unt i l  such t ime as she has 

presented h im wi th a negat ive breathalyser  test .  

 

[8 ]  In  the event  that  the appl icant  takes the minor  chi ld  away for  

a weekend,  then the contact  as set  out  in  paragraphs 3.2.2 and 

3.2.3 above,  shal l  not  apply.  The appl icant  shal l  ar range for  the 

respondent  to make up her  contact  t ime.  

 30 

[9]  The respondent  shal l  be sober when exerc is ing contact  wi th 

the minor  chi ld  as envisaged in paragraph 3.2 (and 

subparagraphs)  above,  and should she ar r ive in toxicated,  she wi l l  
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not  be permi t ted to have contact  wi th the minor  ch i ld  

 

[10]  The respondent  wi l l  be subjected to random alcohol  tests ,  

inc luding but  not  l imi ted to ur ine,  b lood,  and/or  hai r  fo l l ic le  tests 

at  the appl icant ’s  instance and demand i f  she presents wi th a  

posi t ive breathalyser  test .  

 

[11]  The respondent  is  to pay the appl icant ’s  costs on Scale B.  

 

ABRO, AJ 10 

ACTING JUDGE OF THE HIGH COURT 
DATE:             

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

 

For  the Appl icant :  

T L ipshi tz  

Inst ructed by:  

Chiba At torneys  

 

For  the Respondent :  20 

N Naidoo 

Inst ructed by:  

Otrebski  At torneys  
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