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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

 

CASE NO:  27265/2021 

DATE:  06-02-2025 

 

 

 

 

 

 

 

 

In the matter between 

 

M T K[…] Plaint i ff  

 

and 

 

ROAD ACCIDENT FUND Defendant 

 

 

JUDGMENT 
 

 

WEIDEMAN, AJ :   Matter number 4 on th is week's rol l  is  case 

number 27265/2021, the matter  of  M T K[…] and the Road Accident  

Fund.  This cla im arose from an accident which occurred on 

8 June 2016.  The plaint i f f 's date of  bir th is 25 May 2001 and she 

was 15 years old at  the t ime of  the accident.  
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The plaint i ff 's cla im consists of  the fol lowing:  

•  Past hospital  medical  expenses:    R6 319.72  

•  Future hospital  medical  expenses: Undertaking   

•  There is no claim for past loss of  earnings 

•  Future loss of  earnings: R2.566 mi l l ion  

•  General  damages: There was an agreement that this head 

of  damage would not proceed. 

 

At the commencement of  the hearing of  the matter counsel moved 

an appl icat ion in terms of  Rule 38(2).  The appl icant was granted.  

 

Counsel then moved an appl icat ion in terms of  Rule 33 (4) f rom the 

bar to have the aspect of  general  damages separated out and 

postponed sine die  as the defendant had not yet  made a decision 

as to the ser iousness of  the plaint i ff 's in jur ies.  This appl icat ion was 

also granted. 

 

The aspect of  l iabi l i ty was resolved on or about 8 July 2019. The 

defendant accepted l iabi l i ty for 100% of  such damages as the 

pla int i ff  may be able to substant iate.  

 

The pla int i ff 's in jur ies,  as per paragraph 6 of  the Part iculars of  

Claim, were the fol lowing:    

•  In jury to the thoracic spine   

•  low back injury 

•  pelv ic in jury 

•  neck injury 

•  r ight  ankle in jury.    

 

These in jur ies affected the pla int i f f ’s school career to the extent  

that she could not cont inue with sport ing act iv i t ies,  which she was 

fair ly competent with pr ior to the accident.   
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After leaving school,  she commenced her studies in pol i t ical  

science.  She abandoned those studies on the basis that she lost  

interest  and wanted to pursue a career in the f ie ld of  teaching, th is 

being her passion -  especial ly the foundat ional phase. 

 

Counsel was asked to comment on the general  del ictual  pr incip le 

of  mit igat ion of  damages.  

 

Counsel referred me to case law as part  of  his Heads of  Argument 

and which addresses the general  pr inciples re lat ing to l iabi l i ty.   

Neither of  the cases, as I  understood i t ,  addressed speci f ical ly 

whether pla int i ff ’s exercising the choice to fol low a career which 

was incompat ible with the injur ies sustained, served to mit igate her 

damages. 

 

Counsel argued that i t  was inherent ly in iqui tous that a vict im of  an 

incident over which she had no control ,  in this instance been a 

passenger in a bus, should be expected not to pursue her chosen 

career and passion as a result  of  this general  pr inciple.  Al though I  

have sympathy with counsel 's argument,  I  do not bel ieve this Court  

is in a posi t ion to rewri te general  del ictual  pr incip les.  

 

Having said that and having considered the medico-legal reports 

f i led of  record, I  am persuaded that the pla int i ff ’s potent ial  had 

been compromised, bearing in mind the in jur ies.  I t  is accepted that  

she had lost  some of her abi l i ty to pursue the career of  her choice 

unencumbered. Al though i t  is possible that she may not be able to 

funct ion,  in the long-term, on the same basis as i f  the accident had 

not occurred, I  am not at  al l  convinced that this is an inevi table 

certainty.  

 

I  do bel ieve that  the plaint i ff ,  through her resi l ience to-date, had 

shown that the correct  point  of  departure for the calculat ion should 
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be her uninjured earnings and which, pre-cont ingency deduct ion, is 

the sum of R10 362 200.  

 

I  am also of  the opinion that the same f igure should be used in 

both the pre- and post-accident scenar ios but that the impediments 

that she may suffer in the pursui t  of  her career and the l imitat ions 

that there might be, should be addressed by way of  a cont ingency 

di fferent ial .  

 

But for the accident,  working on a per iod of  40 years,  I  have used 

a cont ingency deduct ion of  0.75% per annum and which equates to 

a 30% cont ingency deduct ion.  The nett  f igure,  af ter the 

cont ingency deduct ion, in the but for the accident scenario, is 

therefore R7 253 540.  

 

In the having regard to the accident scenario and looking at  the 

content of  the medico- legal reports,  I  am of the view that  a 

cont ingency deduct ion of  1.25% per annum would adequately 

address the plaint i ff ’s loss.   Calculated over a 40-year per iod, this 

equates to a 50% cont ingency deduct ion.  The nett  effect  is an 

amount of  R5 181 100.   

 

The calculat ion is therefore R7 253 540 -  R5 181 100 = 

R2 072 440, yield ing an amount of  R2 072 440.  

 

ORDER 

[1]  The pla int i ff 's appl icat ion in terms of  Rule 38(2) is 

granted.  

[2]  The plaint i ff 's  appl icat ion in terms of  Rule 33(4) for the 

separat ion of  general  damages and the postponement thereof sine 

die  is granted.  

[3]  The defendant shal l  pay the plaint i f f  the sum of 

R2 072 440 in respect of  loss of  earnings.  

[4]  The defendant shal l  provide the pla int i ff  wi th a 100% 
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undertaking in terms of  sect ion 17(4)(a) of  the Road Accident  Fund 

Act,  in respect of  such accident-re lated future hospital  medical  and 

anci l lary expenses as she may require.  

[5]  The defendant shal l  pay the plaint i ff  the sum of R6 319.72 

in respect of  past hospita l  and medical  expenses.  

[6]  The defendant shal l  pay the plaint i ff 's party and party 

costs as taxed or agreed,  counsel 's fees to be on Scale B and the 

cost to include both Tuesday's fee and today's fee.  

 

Matter number 4 on this week's rol l ,  case 0027265/2021, the 

matter of  K[…] and the Road Accident Fund.  This matter was 

presented by counsel ear l ier today. 

My order had been reduced to wri t ing.   I  mark i t  "X" by 

ident i f icat ion.  

 
WEIDEMAN, AJ 

JUDGE OF THE HIGH COURT 
DATE:  ………………. 
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