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In the matter between 

 

J[…] F[…] S[…] Plaint i ff  

 

and 

 

ROAD ACCIDENT FUND Defendant 

 

 

JUDGMENT 
 

 

WEIDEMAN, AJ :  

 

This c la im arose as a resul t  o f  an accident  which occurred on the 

19 t h  of  May 2019 and at  which stage the p la int i f f  was a passenger 

in  a vehic le on h is way to a church serv ice in Fochvi l le .   
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The p la int i f f  a l leged in h is sect ion 19( f )  s tatutory af f idavi t  that  the 

dr iver  of  the vehic le in  which he was a passenger was dr iv ing at  

an excessive speed,  but  that  he fe l l  as leep and only woke up in  

the hospi ta l .  

 

The OAR indicates that  the vehic le le f t  the road as a resul t  o f  a 

burst  tyre and refers to 12 people who were in jured in the 

accident ,  and two who had passed on.  I  asked counsel  to address 

the Cour t  on whether  the burst  tyre would not  const i tu te a sudden 

emergency.  In response counsel  argued that  i t  had to have been 

p leaded and to the extent  that  i t  had not  been p leaded,  i t  fa l ls  by 

the wayside.  

 

The p la int i f f  requi res 1% negl igence on the par t  of  e i ther  the 

dr iver  or  owner o f  the vehic le to succeed wi th h is c la im on l iab i l i ty  

and that  degree of  negl igence is  c lear ly  present .  The defendant  is  

accordingly l iab le for  a 100% of  such damages as the p la int i f f  

may be able to substant iate.  

 

Before present ing the p la int i f f ’s  case on l iab i l i ty  there were two 

appl icat ions.  The f i rs t  appl icat ion was in terms of  Rule  38(2) ,  

which appl icat ion was granted.  The second appl icat ion was in  

terms of  Rule 33(4) .  This  was to separate the aspect  of  general  

damages and to postpone same sine d ie.  This appl icat ion was 

a lso granted.  

 

The p la int i f f ,  according to the par t icu lars of  c la im,  susta ined a 

moderate bra in in jury wi th a depressed skul l  f racture,  sof t  t issue 

in jur ies to the spine and mul t ip le abrasions and lacerat ions.  The 

d i f f icu l ty  here was that  th is  moderate bra in in jury was supra 

imposed on a bra in that  had a l ready been st ruggl ing to keep pace 

wi th the demands made on i t .  This is  c lear  f rom the number of  

years that  the p la int i f f  repeated grades in school  pr ior  to the 
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Given the p la int i f f ’s  apparent  modest  pre – accident  in te l lectua l  

abi l i ty ,  I  have d i f f icu l ty  to accept  the expert  s tatement  that ,  had 

the accident  not  occurred,  the p la int i f f  would have been able to 

successfu l ly  complete Grade 12.  I  do not  th ink that  the avai lable  

facts,  which predate the accident ,  support  the opin ion that  the 

p la int i f f  would have been able to achieve a Grade 12 qual i f icat ion 

pre -  acc ident .  

 

The basis on which loss of  income was calculated is  set  out  in the 

repor t  of  the industr ia l  psychologist ,  Mr Peveret t .  Mr Peveret t  g ive 

h is opin ion on what  the p la int i f f  would have been able to do wi th a 

Grade 12 level  of  educat ion but  for  the accident .  This inc ludes 

employment  in the non-corporate sector  on an income basis as 

per  StatsSA.  The ‘having regard to the accident ’  income is g iven 

as zero.  

 

The uncer ta int ies about  the p la int i f f ’s  abi l i ty  to progress 

academical ly  pre -  accident ,  combined wi th the sector  wi th in  

which he would have had to compete for  employment ,  had the 

accident  not  occurred and in par t icu lar  the h igh levels of  known 

unemployment  in  those sectors,  suggest  that  a h igh cont ingency 

deduct ion should be made f rom the actuar ia l ly  calculated f igure 

which is  premised on the opin ion that  the p la int i f f  would have 

achieved Grade 12,  but  for  the acc ident .  

 

As far  as past  loss of  income is  concerned,  the cour t  has no 

quarre l  wi th the sum of  R10 500 as calculated.  As far  as future 

loss of  income or  impairment  of  earning capaci ty  is  concerned,  

the actuar ia l  ca lculated f igure of  R2 344 700,  is  accepted only for  

the basis of  the calculat ion.  From th is amount  a 50 percent  

cont ingency is  deducted,  leaving a net  amount  of  R1 172 350 

which is  a reasonable ref lect ion of  p la int i f f ’s  earnings,  but  for  the 
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accident  – and accept ing that  he is  now unemployable.  

 

To summarise:  I  order  that :  

1.  The p la int i f f ’s  appl icat ion in terms of  sect ion 38(2)  is  

granted.  

2.  The p la int i f f ’s  appl icat ion in terms of  ru le 33(4)  to  

separate out  the c la im for  general  damages and postpone 

same sine d ie is  granted.  

3.  The defendant  is  l iab le for  100% of  such damages as the 

p la int i f f  may be able to substant iate.  

4.  The defendant  is  l iab le to provide the p la int i f f  wi th an 

Undertak ing in terms of  sect ion 17(4)(a)  of  the Road 

Accident  Fund Act  for  100% of  a l l  such future hospi ta l ,  

medical  and anci l lary expenses that  the p la int i f f  may incur  

as a resul t  o f  in jur ies susta ined in the accident .  

5.  The defendant  shal l  pay the p la int i f f  in respect  of  past  

loss of  earnings the sum of  R10 500.  

6.  The defendant  shal l  pay the p la int i f f  in respect  of  the 

c la im of  future loss of  earnings the sum of  R1 172 350.  

7.  The defendant  shal l  pay the p la int i f f ’s  par ty-and-pay 

costs as taxed or  agreed.  Al l  costs subject  to the d iscret ion 

of  the tax ing master  and counsel ’s  fees to be on Scale B.  

 

WEIDEMAN, AJ 
JUDGE OF THE HIGH COURT 

 
DATE:  ………………. 

 


